1999-4807

INTRODUGED BY: CHRIS A. TREGRE, PARISH PRESIDENT
(DEPARTMENT OF WATERWORKS)

ORDINANCE NO.99-8-16
An ordinance to approve and authorize the
execution of a contract with Picciola Construction
Company, Inc. for the Generator Building and
Foundation — Luling Water Plant in the arnount of
$200,300.00.

WHEREAS, sealed bids were received by the Parish on July 9, 1999, for the Generator

Foundation — Luling Water Plant.

WHEREAS, Shread-Kuyrkendall & Associates, Inc., Consuiting Engineers for the
Project, have reviewed the bids and recommend that the Contract be awarded to
the low bidder, Picciola Gonstruction Company, Inc. in the amount | of

$200,300.00.
THE ST. CHARLES PARISH COUNCIL HEREBY ORDAINS:

SECTION 1. That the bid of Picciola Construction Company, for the Generator

Foundation — Luling Water Plant be hereby accepted in the amount of $200,300.00.

SECTION II. That the Parish President is hereby authorized to execute [the

attached contract documents.

The foregoing ordinance having been submitted to a vote, the vote thercon was

as follows:

YEAS : RAMCHANDRAN, MINNIGH, (HAMPAGNE, ABADIE, AUTHEMENT, JOHNSON,
DUHE, SIRMON

NAYS: AT EXANDER

ABSENT: NONE

And the ordinance was declared adopted this1ath day of _ Auguar , 1999,

to become effective five (5) days after publication in the Official Journal.

CHARMAN: T ﬁﬂ@
SECRETARY: (_\/m/m)m/‘%uju_&\
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APPROVED: L DISAPPROVED;

PARISH PRESIDENT; /ZO % @/;/

RETD/SEGRETARY:; K-1E - A 7

s BiB0ZM  seower (S EopoorpED IN_ THE ST. CHARLES

CLERK OF COURT QFFIC/
ON - beDTpnfede 22 L. JRTO

AS ENTRY NO. _L2{ 75 ¥

i MQﬂ; GE/CONVEYANCE RO
MO, 2 o FOLIO _£43

[——Se




SECTION 00500
AGREEMENT

CONTRACT NAME: Generator Building and Foundation, Luling Water Plant

THIS AGREEMENT is dated as of the Z »Jf\r\ day of fiv r)‘\ég‘_l%\ in thy

year 1999 by and between St. Charles Panish, hereinafier called the O R, and,
Picciola Construction Co.. Inc., hereinafter called the CONTRACTOR.

()

OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set
forth, agree as follows:

ARTICLE 1. WORK

CONTRACTOR. shall complete all Work as specified or indicated in the Contract
Documents for the above Contract. Generator Ruilding and Foundation, Luling Water

Plant

ARTICLE 2. ENGINEER

The Project has been designed by Shread-Kuyrkendall & Associates, Inc. who is
hereinafter called ENGINEER and who will assume all duties and responsibilities and havé

the rights and authority assigned to ENGINEER in the Contract Documents in connection
with completion of the Work in accordance with the Contract Documents.

ARTICLE 3. CONTRACT TIME

3.1  The CONTRACTOR shall commence work under this Contract on a date to be
specified by written order of the Engineer. Time of performance is of the essence
of the Contract and the work shall be complete, as certified by the Engineer, within|
180 calendar days, from the date of commencement of the work.

3.2 Liquidated Damages - OWNER and CONTRACTOR recognize that the OWNER|
will suffer direct financial loss if Work is not completed within the Contract times
specified in paragraph 3.1 above plus any extensions thereof allowed in accordance
with Article 12 of the General Conditions, and therefore, time is of the essence.
They also recognize the delays, expense and difficulties involved in proving in a
legal proceeding the actual loss suffered by OWNER. if the Work is not completed
on time. Accordingly, instead of requiring any such proof, CONTRACTOR
agrees to forfeit and pay OWNER as liquidated damages for delay (but not as a
penalty) the amount of Two Hundred Dollars ($200.00) for each calendar day that
expires after the time specified in paragraph 3.1 for final completion and ready for
final acceptance until the Work is completed.

ARTICLE 4. CONTRACT PRICE

4.1 OWNER shall pay CONTRACTOR. for performance of the Work in
accordance with the Contract Documents in current funds at the lump sum
or unit prices presented in the Schedule of Prices. The Contractor agrees
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4.2

ARTICLE 5. PAYMENT PROCEDURES

CONTRACTOR shall submit applications for Payment in accordance with Article 14 of
the General Conditions. Applications for Payment will be processed by ENGINEER as
provided in the Geueral Conditions.

5.1

52

53

ARTICLE 6. CONTRACTOR'S REPRESENTATIONS

to perform all of the work described in these documents for the sum of
$200,300.00.

The parties expressly agree that the Contract Price is a stipulated sum
except with regard to the items in the Bid which are subject to unit prices.

Progress Payments. OWNER shall make progress payments on account of
the Contract price on the basis of CONTRACTOR's Applications for
Payment, as recommended by ENGINEER, on or about the thirtieth (30th)
day following receipt by the OWNER.

Progress payments will be based upon estimated quantities of completed
Contract unit price items or upon estimated percentages of completion of
the schedule of lump sum values of labor and materials incorporated into
the Work on the last day of each month or other mutually agreed regular
monthly date ending the progress payment period. No allowance will be
made for materials received which have not been incorporated into the
Waork except where the Contract price is based on a lump sum bid and is
not computed on the basis of unit price items.

Retainage. Retainage shall be withheld and payments will be made by the
OWNER in the payment amount of minety percent (90%) of the approved
Payment Applications on a Contract amount of less than five hundred
thousand dollars ($500,000) and in the payment amount of ninety-five
percent (95%) of the approved Payment Applications on a Contract
amount of five hundred thousand dollars ($500,000) or more.

Final Acceptance and Final Payment. Upon the final completion of all
Work and upon completion of the lists of items identified in the punch list
prepared by the Engineer, the CONTRACTOR may request a final
inspection and may make a final Application for Payment as provided by
paragraph 14.12 of the General Conditions, upon the OWNER's Certificate
of Completion.

The Certificate of Completion is filed by the Contractor with the Recorder
of Mortgages of the Parish in which the work was done. This begins the
not-less-than-forty-five (45) day lien period as prescribed for public works
by Louisiana Revised Statutes 38:2248.

At the expiration of the lien period it is the CONTRACTOR's responsibility
to obtain a certificate from the Recorder of Mortgages that the Contract is
clear of any liens or privileges, and said certificate shall be presented to the
ENGINEER for final payment and release of retainage, less any such sums
as may be lawfully withheld under the Contract.
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In order to induce OWNER to enter into this Agreement CONTRACTOR makes the
following representations:

6.1

6.2

CONTRACTOR has familiarized itself with the nature and extent of the
Contract Documents, Work, site, locality, and all local conditions and laws
and regulations that in any manner may affect cost, progress, performance
or finishing of the Work.

In exercising its responsibility with respect to subsurface conditions and
physical conditions at the site, Contractor has or will obtain or perform at
no additional cost to the Owner such additional examinations,
investigations, explorations, tests, reports, studies, or similar information or
data as may be required by Contractor for such purposes.

ARTICLE 7. CONTRACT DOCUMENTS

The Contract Documents which comprise the entire agreement between OWNER and
CONTRACTOR are attached to this Agreement, made a part hereof and consist of the

following:
7.1
7.2

7.3

7.4
7.5

7.6
7.7

78

712

This Agreement.
Construction Performance and Payment Bonds and Insurance Certificates.

Notice of Award and Notice to Proceed, Change Order and Certificate of
Completion.

General Conditions.

Duties, responsibilities and limitations of authority of resident project
representative.

Technical Specifications.
Drawings.

Addenda No. 1
Contractor's Bid.

Documentation submitted by Contractor prior to Notice of Award, if any
required.

Non-collusive and Non-solicitation Affidavit and authority to execute
contract.

All applicable provisions of State and Federal law and any Modification,
including all Change Orders, duly delivered after execution of Agreement.
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ARTICLE 8. MISCELLANEOUS

81  Terms used in this Agreement which are defined in Article 1 of the General
Conditions shall have the meanings indicated in the General Conditions, as
modified in the Supplementary Conditions. Section 00700, General
Condition, pages 00700-1 through 00700-31 and Section 00800,
Supplementary Conditions, pages 00800-1 through 00800-25, and Second
Supplementary Conditions have been adopted by the St. Charles Parish
Council as a Standard General Conditions and Supplementary Conditions
for Construction Contracts. Those General Conditions and Supplementary
Conditions are to be referred to in the agreement and contract as
“GEN.COND, CONST — 7/98 filed in MOB 682, Golio 230 filed with the
St. Charles Parish Clerk of Court,” and, a copy is attached for bidding
PUrposes.

82 No assignment by a party hereto of any rights under or interests in the
Contract Documents will be binding on ‘another party hereto without the
written consent of the party sought to be bound; and specifically but
without limitation, moneys that may become due and moneys that are due
may not be assigned without such consent (except to the extent that the
effect of this restriction may be limited by law), and, unless specifically
stated to the contrary in any written consent to an assignment, No
assignment will release or discharge the assignor from any duty or
responsibility under the Contract Documents. Notwithstanding the
foregoing, the OWNER may assign this contract to the State of Louisiana
or any political subdivision, municipality, special district or authority
thereof without CONTRACTOR's consent and without recourse.

83 OWNER and CONTRACTOR each binds himself, his partners, SUCCESSOIs,
assigns and legal representatives to the other party hereto, his partners,
successors, assigns and legal representatives in respect to all covenants,
agreements and obligations contained in the Contract Documents.

84 CONTRACTOR shall pay promptly, before final payment, any and all
claims or liens incurred in and about this Work and shall execute a final

receipt form.
IN WITNESS WHEREOF, OWNER and CONTRACTOR have signed this Agreement.

All portions of the Coniract Documents have been signed or identified by OWNER and
CONTRACTOR or by ENGINEER on their behalf.
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This Agreement will be effective on é Dehember X 1964

QOWNER: St Charles‘I_’E-ifsb CONTRACTOR:  Picciola Construction Co_, Inc.
By(D\\Vi% AN reare By Mgmgdpmmg_gt

N,
T iy \@K/\; 0 e ded] Title, Qfﬁ\éii—r :
Signatur Signaturew A - Z

4
Attest %z;éiﬁ

(SEAL) (SEAL)

Louisiana State Contractor
License No._%4- 659

(If CONTRACTOR is a corporation, attach evidence of
authority to sign.)
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SHREAD - KUYRKENDALL & ASSOCIATES, Inc.
ENGINEERS * SURVEYORS * PLANNERS
13000 Justice Avenue, Suite 16 * Baton Rouge, Louisiana 70816 e (225)296-1335

July 27, 1999

Mr. Charlie Toth, Director
Department of Waterworks
P.O. Box 108

Luling, LA 70070

RE: GENERATOR BUILDING AND FOUNDATION
LULING WATER PLANT
ST. CHARLES PARISH, LOUISIANA
SKA PROJECT NO, 89132A

Dear Mr. Toth,

We have received a legal opinion from Mr. Randy O. Lewis concerning the bic
submitted for the referenced project (see attached letter dated July 21, 1999). Mr. Lew
recommends that the Parish reject the low bid submiited by Acadiane’ Renovations an
award the contract to the next lowest bidder, Picciola Construction Company, Inc. for th
amount of $200,300.00

m QL »

We have enclosed the lelter of opinion from Mr. Lewis, all bidding documents as
submitted by Picciola Construction Company, Inc., and an agreement 10 be introduced at
the next Parish Council meeting to authorize execution of this document.
In addition, we have included all correspondence as submitted to Mr. Lewis to obtain his
legal opinion,

Respectfully,

£
Y (e
R. Gary McClure, P E

ce: Picciola Construction Company, Inc.
Acadiane’ Renovations

atrachments




PARISH OF ST. CHARILES

DEPARTMENT OF LIEGAL SERVICES

116 Lakewood Drive  Luling, Louisiona 70070
(504) 783-5013 « FAX: (504) 785-6056

July 21, 1999

CHris A. TREGRE
PARISH PRESIDENT

Ranny O, LEWIS
PARISI ATIQORNEY

TO: CHARLES TOTH, DIRECTOR
DEPARTMENT OF WATERWORKS

FROM: R. O. LEWIS, DIRECTOR. -
DEPARTMENT OF LEGAL

RE: LEGAL OPINION NO. 1L.99-7-8

BID BOND — ERROR ON
GENERATOR BUILDING & FOUNDATION
SKA #89132A

I have reviewed the bid problem concerning the Generator Building and Foundation, SKA Project No.
89132A outlined in the letter from R. Gary McClure, P_E. fo you dated July 14, 1999, It is my opinion
that the low bid should be rejected and the second low bid accepted because of the fajlure of the low b
to substantially comply with providing the necessary bid bond. 1 have based this opinion on the Public
Bid Law and the cases interpreting it, more particularly Boh Bros. Construction ¢o, LL.C. vs.

Department of Transportation and Development, et al, 698 So.2d 675 (La.App. 1 Cir. 1997) writ

denied 703 So.2d 1309 (La. 1309). In Boh_Bres, supra, the advertisement for bid called for a
$107,000.00 bid bond. An addendum raised the amount to $108,000.00. The low bidder submitted a bid

bond of $107,000.00, which was off by exactly $1,000.00. Since this bond was still approximately 5% of
the project amount the Court ruled that it was not a substantive deviation in the bid proposal. I cannot
reach the same conclusion in the instant case. In this case the low bidder submitted a bid bond that read
“...Five PERCENT (5) OF THE BID AMOUNT, BUT IN NO EVENT TO EXCEED One Thousand
Dollars and no/100 Dollars ($1,000.00)...). This ameunted to a $9,000:00 errcr in the bid bord (L.e. tHe
bid bond should have read not to exceed $10,000.00). Considering the total amount of the required bond:
this seems to me to be a substantial deviation in the bid bond, which does not even come close to being
5% of the bid amount. Therefore, it is my opinion that the low bid must be rejected and the second lov
bid accepted.

=Y

ROL:dhh

cc Chris A. Tregre
R. Gary McClure, P.E.

DICTATED BUT NOT READ
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(Cite as: 97 0168 (La.App. 1 Cir. 7/14/97), 698 So0.2d 675)

BOH BROS. CONSTRUCTION CO., L.L.C.

v.
DEPARTMENT OF TRANSPORTATION AND
DEVELOPMENT, Frank Denton and Roddy
Dillon.

No. 97 CA 0168.

Court of Appeal of Louisiana,
First Circuit.

July 14, 1997.

Unsuccessful bidder on highway projects brought
suit, alleging that Department of Traosportation and
Development (DOTD) violated Public Bid Law in
awarding three contracts to lowest numerical bidder,
despite deficiencies in its bid. The Nineteenth
Judicial District Court in and for the Parish of East
Baton Rouge, No. 432,077, A. Fosler Sanders, III,
J., ruled for DOTD, and plaintilf appealed. The
Court of Appeal, Foil, 1., held that: (1) appeal was
pot rendered moot by substantial completion of the
praject; (2) successful bidder's mistake in filling out
Equal Employment Opportunity (EEOC) Form was
not an irregularity requiring rejection of bid; and (3)
irregularity in bid, which contained proposal
guaranty of $107,000, whereas advertisement called
for $108,000 bid bond, was minor discrepancy and
could be waived.

Affirmed.

Lottinger, C.J., concurred in part and dissented in
part and assigned reasons.

Chiasson, I., concurred and dissented for reasons
assigned by Chief Judge Lotunger.

[1] HFIGHWAYS €=113(1)

200k113(1)

Even though unsneeessful bidder had not specifically
asked for damages in its petition against Department
of Transportation and Development (DOTD), and
projects had been substantially completed, bidder's
remedy would convert to cause of action for
damages against DOTD, where bidder had timely
sought injunctive relief.

[2] PUBLIC CONTRACTS &—=8
316Ak8
Amendment to Public Bid Law stating the "[Tlhe
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provisions and requirements of this Section, those
srated in the advertisement for bids, and those
required on the bid form shall not be considergd as
informalities and shall not be waived by any public
entity” preclude public entity from wajving
substantive provisions and requircments of Bublic
Bid Law, advertisement for bids and bid forms;
public cntity may waive deviations that are not
substantive in natare, but it may not trear substantive
requirements of Bid Law, advertisement for bids and
bid forms as mere informalities in order to justify its
decision to waive deviation in bid. LSAR.S.
38:2212, subd. A(1)(b).

[3] PUBLIC CONTRACTS €=8
316Ak8

Whether public entity permissibly waived| bid
requirement is reviewable by courts, recogrdizing
that errors of form do not require bid's rejection,
but that errors of substance do. LSA-R.S. 38:2212,
subd, A(1)(h).

[4] PUBLIC CONTRACTS &=8
316Ak8

Bidder's simple mistake in flling out Lqual
Employment Opportunity (EEQC) Form, pumng X
in incorrect box, marking space after proposed
subcontractor rather than space certifying that it had
participated in previons contract subject to cqual
opportunity clause, was not an irregnlarity requiring
rejection of bid; bidder certified that it did in fact
file required reports with respective agencies. LSA-
R.S. 38:2212, subd. A(1)(b).

[5] HIGHWAYS €=113(1)
200k113(1)

Irregularity in bid submitted to Department of
Transportation and Development (DOTD), which
contained propesal guaranty of $107,000, whersas
advertisement called for $108,000 bid bond, wés
minor discrepancy which had no bearing on
substance of bid and could be waived by DOTD.
LSA-R.S. 38:2212, subd. A(l)(b); LSAR.S.
48:253.
**§75 W.P. Wray, Jr., Baton Rounge, for Plainrifi-
Appellant Boh Bros. Construction.

**G76 Lawrence A. Durax_n, Baton Rouge) for
Defendant-Appellee Dept. of Transportation| and
Development, et al.

H. Bruce Shreves and Denise C. Puente, |New
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Orleans, for  Imtervenor-Appeliee  Barriere

Construction Co., Inc.

Before LOTTINGER, C.J., and SHORTESS,
FOIL, FOGG and CHIASSON, [FN*] JJ.

FN* Judge Remy Chiasson, retired, is sitting by
special assignment of the Louisiana Supreme Court.

*2 FOIL, Judge.

This appeal challenges a trial court's determination
that the Louisiana Department of Transportation and
Development did not violate the Public Bid Law in
awarding three contracts to the lowest numerical
bidder. After a thorough review of the record, we
alfirm.

BACKGROUND

On July 31, 1996, the State of Louisiana,
Department of Transportaiion and Development
(DOTD) advertised for bids on numerous public
works contracts involving major highway overlay
projects. The three contracts at dispwe in this
litigation are State Project Nos. 283-09-0099,
046-04-0038 and 283-05- 0012. The bid
advertisement stated that bids must be submitted on
the proposal forms provided by DOTD, must be
prepared in accordance with Section 102 of the 1992
Louisiana Standard Specifications for Roads and
Bridges and must include all information required by
the proposal. It statcd further that the bid shall
include 2 proposal gnaranty in an amount not less
than specified in the advertisement,

On August 28, 1996, DOTD received bids on all
three of the projects from Boh Brothers Construction
Co., L.L.C. and Barriere Construction Company.
Barriere's bids of $2,349,234.20 on SP-0099,
$2,705,937.96 on SP-0038 and $138,039.05 on
SP-0012 were the lowest bids submitted to DOTD.
Boh Bros. bid $2,462,701.38 on SP-0099;
$3,047,987.96 on $P-0038 and $145,661.44 on
SP-0012.

All three of Barriere's bids were initially stamped
"irregular” by DOTD. On SP-0099, two
irregularities were cited in the proposal check list:
(1) the bond was not for the amount specified in the
proposal and (2) the Equal Employment Opportunity
Certification  Statement (EEQ  Statement) was
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incorrectly filled out. The advertisement [or|bids
originally called for a $107,000.00 proposal
guaranty, but by virtue of an addendum which
increased the estimated cost on the project,| this
amount was changed to $108,000.00. Barriere's bid
on this project contained a $107,000.00 proposal
guaranty. The *3 other two bids were stamped
irregular for not having a correetly filled out EEQ
Statement; the proposal guaranty in these two| bids
matched the bond amount specified in| the
advertisements.

In a low bid analysis, Robert Pierce, Chairman of
the DOTD Bid Revicw Committee, recommended
that the contracts be awarded to Boh Bros. |The
recommendation was endorsed by Chief Engineer
Roddy Dillon, and later approved by Secretary
Frank Denton.

Barriere  challenged  DOTD's  irregularity
determination, charging that it simply made a
mistake in filling out the EEO Statement, | and
pointed out that as part ol the same bid letting, it
submittcd a bid on another state project which
contained a correctly filled out EEQ Statement.
Barriere stressed that since 1984, it compleled at
least 12 federal aid projects for DOTD and filed the
requisite EEO Statements therein. Thercfore,
Barriere urged, since DOTD had the properly filled
out certifications on file, the error in filling out the
forms on the three projects should have no bearing
on the validity of its bids.

Thereaficr, DOTD determined that its initial ruling
that Barriere's bids were irrcgular was made in
error, and it recognized Barrierc as the lowest
responsible bidder on the three contracts, DOTD
found that the error in filling out the EEO Statement
did not go to the substance of the bid, and concluded
that the fact that Barriere's bid on SP-00b9
contained a $1,000.00 less bid bond than required
was not a substantive deviation from the bid because
the bid advertiserment initially **677 conwained a
proposal guaranty of $107,000.00, the precise
amount of Barriere's proposal guaranty on the |SP-
0099 bid.

On October 7, 1996, Boh Bros. filed this lawsuit,
seeking injunctive relief in the trial court to prevent
DOTD from awarding the contracts 1o Barriere! It
also sought a mandamus ordering DOTD to award
the contracts 1o it as the lowest responsible bidder.
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The trial court denied the request for a preliminary
injunction, finding that the irregularities in the EEQ
Slaternent were errors of form which DOTD could
legally waive, The court also ruled that the
$1,000.00 discrepancy in the bid bond on SP-0099
was insubstantial and this deficiency could be
waived by *4 DOTD. Noting that the deficiencies
in Barriere's bids were insignificant eoupled with
the fact that Boh Bros." bid was over half a million
dollars higher than Barriere's, the court believed
that DOTD did not act arhitrarily or otherwise
favorably in accepting Barriere's bid as the lowest
responsive bid despite its insignificant irregularities.

Boh Bros. appealed, challenging 2s a matter of law
the power of DOTD to waive insignificant
irregularities in bids on public works projects.

MOTION TO DISMISS THE APPEAL AS MOOT

[1] During the course of this appeal, DOTD filed a
motion to dismiss Boh Bros.' appeal, offering proof
that all three disputed projects have been
substantially completed. DOTD contends that the
injunctive relief prayed for by Boh Bros. is no
longer available as a remedy due to the completion
of the projects. It also points out that Boh Bros. did
not specifically ask for damages in its petition, and
because the only relief sought is no longer available,
this court should dismiss the appeal as moot.

It is true that Boh Bros. did not request damages in

its petition. It did, however, request a declaration
that DOTD violated the Public Bid Law and sought
the relief available to it at that time: to enjoin
DOTD from cntering into the contract with
Barricre. In public bid cases, our courts have
recognized the dilemma created when an
unsuccessful bidder files a timely application for
injunctive relief which is denied by the trial court,
and during the appeal delays, the project is
substantially ~ completed, resulting in  the
unavailability of imjunctive relief. See Airline
Construction Company, Ine. v. Ascension Parish
Schoo! Board, 568 So.2d 1029 (La.1990).

In Stafford Construction Company, Inc. v.
Terrebonne Parish School Board, 612 So.2d $47
(La.App. 1st Cir.1992), writ denied, 614 So.2d 82
(La.1993), this court held that an aggrieved bidder
on a public works project who has timely filed a suit
for injunctive relief may recover damages against a
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public entity. Thus, even though Boh Bros. may|not
be entitled 10 injunctive relief at this time due to|the
substantial completion of the project, because it
timely sought injunctive relief, its remedy wquld
convert to a cause ol action for *5 damages agamst
the public entity. Therefore, the underlying legal
issue in this case, that is, whether DOTD violated
the Public Bid Law in awarding the contract to
Barriere, is not mooted by the unavailability| of
injunctive relief. Accordingly, DOTD's motion 1o
dismiss the appeal is denied,

POWER OF DOTD TO WAIVE
IRREGULARITIES IN BIDS

We now turn to the merits of the challenged action,
namely, whether the trial court erred in finding that
DOTD did not violate the Public Bid Law|in
determining that Barriere was the lowest responsible
bidder on the three contracts in dispute. Boh Bros.
takes issue with the trial court's determination that
the alleged irregularities Boh Bros. cited in the
Barriere bids were insignificant errors that could|be
waived by DOTD. It urges that a public entity is
statutorily prohibited from waiving any deviation in
a bid proposal, no matter how insignificant or trivial
that deviation is.

In support of this position, Boh Bros. points to a
1987 amendment to a provision of the Public Bid
Law, La.R.S. 38:22]12A(1)(b), which it argues was
intended to preclude a public entity from waiving
any deviations in a bid proposal. As it was
originally enacted in 1984, La.R.S. 38:2212A(1)(b)
provided that **678 “[tlhe provisions and
requirements of this Section shall not be waived by
any public entity." In 1986, the provision was
amended to add that the provisions and requirements
of the Public Bid Law and those stated in the
advertisement for bids shall not be considered |&s
informalities and shall not be waived by any puhblic
entity. In 1987, the stamte was amended again by
Act 398 of 1987, and states:
The provisions and requircments of this Sectign,
those stated in the advertisement for bids, and
thosc required on the bid form shall mnot pe
considered as informalities and shall not be waived
by any public entity.
Boh Bros. argues that by” adding the Janguage
"required on the bid form" the legislature intended
to preclude a publie entity from wajving deviatign:
that arc properly characterized as a matter of the

@
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form of the bid, or a mere formality, rather than a
substantive requirement of the bid.

*6 Prior to the 1587 amendment to La.R.S.
38:2212A(1)(b), in addressing a claim that a public
entity should have rejected a particular bid, our
couris have recognized the distinetion between
errors of substazuce in a bid on a public works
project and errors of form in the bid. In Pittman
Construction Company, Inc. v. Parish of East Baton
Rouge, 493 So0.2d 178 (La.App. 1st Cir.), writ
denjed, 493 So.2d 1206 (La.1986), this conrt
distinguished between errors of form which do not
require a bid's rejection under the Public Bid Law,
and errors of substance, which do require the public
entity to reject the bid.

Even after the cited changes to La.R.S. 38:2212,
this court has continued to apply the substance/form
dichotomy to claims that a public entity should or
should not have rejecicd z bid. See Stafford
Construction Company v. Terrebonne Parish School
Board, 560 So.2d 558 (La.App. st Cir.1990). The
substance/form distinction is premised on the fact
that where there is only an insignificant or
insubstantial ~ deviation  from  the  bidding
requirements, there has been competitive bidding as
contemplated by the Public Bid Law.

The Public Bid Law was enacted in (he interest of
the tax paying citizens of the state, and its purpose is
lo ensure that tax dollars for public works are spent
wiscly, that the lowest responsible bidder is awarded
the contract, and that favoritism does not enter into
the decision making process. C.R. Kirby
Contractors, Ine. v. City of Baton Rouge, 612 So0.2d
132, 135 (La.App. Ist Cir.1992); J.W. Rombach,
Inc. v, Parish of Jefferson, 95-829 (La.App. 5 Cir.
2/14/96); 670 So.2d 1305, 1310. To deny a public
entity the power to waive insignificant deviations in
order to select a low bid on every public works
project is contrary to the interests of the taxpaying
citizens of this state.

[21{3]  Therefore, we construe La.R.S.
38:2212A(1)(b) to preclude a public entity from
walving substantive provisions and requirements of
the Public Bid Law, the advertisement for bids and
the bid forms. The public entity may waive
deviations that are not substantive in narure.
However, it may not treat substantive requirernents
of the Bid Law, the advertisement for bids and the
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bid forms as mere informalities in order to justify]
decision to waive a *7 deviation in a bid. Whethe

its
ra

public entity permissibly waived a bid requirement

is reviewable by the courts, and the issue should|
determined by using the substance/form analysis.

be

Thus, the question in this case is whether Boh Bros.

has cstablished that there were substantive defects

in

the Barriere bids which precluded DOTD from
awarding the contracts to Barriere. Boh Bros.
insists that Barriere's submission of an allegedly
incomplete EEO Statement on each of the three
disputed projects required DOTD to declare

Barriere's bids irregular and reject those bids.

support of its argument, Boh Bros. points to the

language of the Equal Employment Opportuni

Certification Form itself which states: "This form
must be completed in the proposal submitted for

bidding purposes. Failure to complete this form %
result in rejection of the bid." Barriere also rel
on a provision of the Louisiana Stand:
Specifications for Roads and Bridges, applicable
the contracts under review, § 102.08(10) wh
provides:
102.08 IRREGULAR PROPOSALS. Propos:
will be considered irregular and **679 will
rejected for any of the following conditions:
(10) On Federal-Aid Projects, if the ... Eq
Employment Opportunity Certification forms in

als

1al
the

proposal are not properly executed and submitred

with the bid.

The pertinent language of the EEQ Statement and

Barriere's responses to it is as follows:
Certification with regard to the Performance
Previous Contracts subject to the Eq

Opportuity Clause and the filing of the Required

Reports Federal-Aid Contracts:
The bidder X or proposed subcontractor

certifies that he has __ | has not __, panicipaltﬁd
in a previous contract or subcontract subject to tie

equal opportunity clause, as required by Executive
Order 10925, 1114 or 11246, and that he has X ,
has not . filed with the Joint Reporting
Committee, the Director of the Office of Federal
Contract Compliance, a Federal Government
contracting or administering agency, or the former
president's committee on Equal Employment
Opportunity, all reports due under the applicable

filing requirements.

* Kk % Kk k%

Contractors  and  subcontractors  who  ha

1]
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participated in a previous contract or subcontract
subjeet 10 the Executive Orders and have not filed
the required reports shall submit a report covering
the delinquent period or such other period specified
by the Federal Highway Administration or by the
Director, Office of Federal Contract Compliance,
U.S. Department of Labor.

*8 The form is signed by Barrere's president,

George Wilson Jr.

[4] 1t is obvious that Barriere did in fact submit a
completed, signed EEO Statement. It certified
therein that it filed all reports with the federal
agencies under the applicable filing requirements. It
is also clear that when filling out the form,
Barriere’s agent simply put the X in the incorrect
box, marking the space after proposed subcontractor
rather than the space certifying that it has
participated in a previous contract subject to the
equal opportunity clanse. It is axiomatic that a
bidder cannot be both a contractor and a
subcontractor. Furthermore, the certification that
the reporting requirements had been met necessarily
implied that the contractor had participated in a
prior contract subject to the equal oppormunity
clause. Indeed, the record reflects that on the same
day Barriere snbmitted bids on the projeets under
review, it submitted 2 bid on State Project No.
047-03-0013 which contained a correctly filled out
EEQ Statement certifying that it had participated in
previous contracts subject to the equal opportunity
clause and had filed all reports due under the
applicable filing requirements.

Barriere's simple mistake in filling out the forms
does not, in our opinion, rise to the level of an
"irregularity.” The EEO form is designed to ensure
that contractors working on contracts involving the
federal government have filed  appropriate
documents regarding equal employment concerns
with the pertinent federal agencies.  Barriere
certified that it did in fact file the required reports
with the respective agencies and the EEQ forms
submitted by Barriere in the bid proposals thus were
fully responsive. DOTD acted within its power in
determining  that the mistake did not require
rejection of the Barriere bids.

[5] The only other alleged irregularity is that
Barriere’s bid on SP-0099 contained a proposal
guaranty of $107,000.00, whereas the advertisement
called for a $108,000.00 bid bond. Boh Bros.
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contends that the $1,000.00 diserepancy mandated
rejection of Barricre's bid.

La.R.5. 48:253, which governs bid bonds| in
proposals submitted to DOTD, provides, in pertinent
part, that "[t]he ... bid bond submitted shall be [for
*9 an amount fixed by the Department and shaﬂ be
approximately five percent of the cost estimate of
the contract that has been prepared by |the
department's engineer.”

When SP-0099 was originally advertised, DOTD
cstimated the cost of the project to |be
$2,134,000.00.  The proposal guaranty in |the
original notice to contractors was set | at
$107,000.00. DOTD later increased the cstimated
cost of the project to $2,222,000.00. **680 The
estimated cost increase raised the proposal guaranty
to $108,000.00. In the record there appears 2
revision sheet wherein the errors regarding the date
for submission of the bids, the estimated cost and
the proposal guaranty were corrected. On fthe
section dealing with the $107,000.00 proposal
guaranty, there appears the note "OK as is."

An addendum to the notice to contractors was
1ssued by DOTD in which DOTD set forth that
among other things, the estimated cost and the
proposal guaranty were revised. The bid was
advertised with a $108,000.00 proposal guaranty.

In aceepling Barriere's bid  containing | a
$107,000.00 proposal puaranty instead of | a
$108,000.00 bid bond, DOTD noted that the original
advertisement called for a $107,000.00 bond.
Furthermore, DOTD believed that the discrepariey
in the proposal guaranty and Barriere's bid bond was
not legally significant because Barriere's bond fell
within La.R.S. 48:253's requirement that the bid
bond be "approximately five percent” of the
estimated cost of the project.

Due to DOTD's original advertiscrment calling for a

$107,000.00 bid bond, and the fact that the
$107,000.00 was within the approximately five
percent of the estimated cost on the project, we
agree with DOTD's position that the $1,000.00
discrepancy is a minor one which had no bearing on
the substance of the bid, and-therefore the deviation
in the bid proposal on SP-0099 could legally be
waived by DOTD. ’
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Becanse Boh Bros. has failed to demonstrate any
substantive deviations in Barriere's bid proposal
precluding the award of the contracts to Bariere,
the trial court acted correctly in denying Boh Bros.
request for injunctive relief.

*10 CONCLUSION

Based on the foregoing, the judgment appealed
from is affirmed. All costs of this appeal are
agsessed to appellant, Boh Bros. Construction Co.,
L.L.C.

AFFIRMED.

LOTTINGER, C.IL, concurs in part and dissents in
part and assigns written reasons.

CHIASSON, 1., concurs and dissents for reasons
assigned by LOTTINGER, C.J.

*1 LOTTINGER, Chief Judge, concnrring and
dissenting.

I respectfully concur in part and dissent in part.

The majority concludes:

Therefore, we construe La.R.S. 38:2212A(1)(b) to
preclude a public entity from waiving substantive
provisions and requirements of the Public Bid
Law, the advertisement for bids and the bids
forms. The public entity may waive deviarions
that are not subsiantive in namre. However, it
may not treat substantive requircments of the Bijd
Law, the advertisement for bids and the bid forms
as mere informalities in order to justify its deeision
to waive a deviation in a bid. Whether a public
entily permissibly waived a bid requirement is
reviewable by the courts, and the issue shonld be
determined by using the substance/form analysis.

The majority has reverted back to or at least
continued the approach initially taken by this court
in Sullivan v. City of Baton Rouge, 345 So0.2d 912
(La.App. lst Cir.1976) and continued in Pittman
Construction Company, Ine. v. Parish of East Baton
Rouge, 493 So.2d 178 (La.App. 1st Cir.), writ
denied, 493 So.2d 1206 (La.1986).

In determining whether a public entity has the
discretion 10 waive bidding formalities, it is
necessary to review the history of LaR.S,
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38:2212A(1)(h).
LA R.S. 38:2212A(1)(b)

Prior to the initial enactment of La.R|S.
38:2212A(1)(b), this court in Sullivan v. City|of
Baton Rouge deereed that the Public Bid Law
forbids the rejection of bids for matters of form and
held that a varjation of substance must exist in the
bid as a predicate for rejection of the bid. Sullivan
established the rule that a governing body had the
discretion to "waive informalities” in matters |of
form but could not waive requirements in matters| of
substance when *2 considering bids made with less
than complete compliance with bid requirements. | In
following the rule **681 of Sullivan, ¢ourts focused
on whether the deficiency in the bid was one |of
substance or form. If the deficicney was one |of
form, it could be waived; if it was one |of
substance, it could not be waived. See Lorenz|v.
Plaquemines Parish Commission Council, 365 $o.2d
27 (La.App. 4th Cir.), writ denied, 365 So.2d 1374
(La.1978); Gibbs Construction Co., Inc. v. Board
of Supervisors of Louisiana State University, 447
50.2d 90 (La.App. 4th Cir.1984).

The legislature first attempted to curtail a public
entity's discretion to waive informalities in 1984
when it enacted La.R.5, 38:2212A(1)(b) which then
provided (hat "[tThe provisions and requirements |of
this Section shall not be waived by any public
entity." Subsequent to this enactment, we decided
Pittman Construction Company, Inc. v. Parish jof
East Baton Rouge. In Pittman, the apparent low
bidder deviated from the bidding instructions by
[ailing to write the price for a certain item in words
and pumbers. Instead the price was written as|a
lump sum in numerals. We determined that the
deviation was not a matter of substance, but a matter
of form, and therefore, the bid could not be rejected
based on the deviation. Pittman, 493 So0.2d at 183

Just prior to our decision in Pittman, the governor
approved Act 195 of the 1986 Regular Session
which amended La.R.S. 38:2212A(1)(b) and added
the following emphasized language, “|tJf
provisions and requirements of this Section ap
those stated in the advertiscment for bids shall npt
be considered as informalifies and shall not be
waived by any public entity.”  However, this
amendment did not become effective until August
30, 1986, nearly two months after our decision fin

(=9
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Pittman.

During the next legislative session the rule of
Sullivan and Pittman was legislatively overruled
when La.R.S. 38:2212A(1)(b) was again amended
by Act 398 of 1987. The statte now provides that,
"{t]he provisions and requirements of this Section,
those stated in the advertisernent for bids, and those
required on the bid form shall not be considered as
informalities and shall nor be waived by any public
entity." (Emphasis Added.) [FN1]

FN1. The attorney peneral has also concluded that
the rule of Sullivan and Pittman was legislatively
overruled by Acts 195 of 1986 and 398 of 1987.
La, Atty. Gen. Op. No. 93-633, p. 2 (1993).

In examining the chronology of Sullivan, Pittrnan
and the amendments to La.R.S. 38:2212A(1)(b), it
is clear that the legislature sought to overrule the
Jurisprudence by removing any discretion that a
public entity had to waive irregularities as to form,
otherwise, there would *3 be no meaning to the
legislative enactments. [FN2] The majority does not
explain how after legislative amendments to La.R_S.
38:2212A(1)(b) it ends up with the same result as
prior to the amendments.

FN2. In imerpreting the present version of La.R.S.
38:2212A(1)(b), the attorney general has also noted
a change in the law which removes a public entity’s
discretion in dealing with irregularitics of form.
La. Alty. Gen. Op. No. 90-421, p. 3 (1990).

JURISPRUDENCE

Since the amendments, few courts have specifically
addressed the issue of whether a public entity may
continue to waive irregularities as to form. In many
of the cases cited by the parties herein, the courts
determined that the bids in question failed to comply
with the substance of the bid requirements and
therefore were properly rejected. Because the
courts determined that the irregularities involved
matters of substance rather than matters of form, the
courts never reached the issue of whether a public
entity still has discretion to waive irregularities of
form. I briefly discuss these cases.

Systems Plus, Inc. v. 