
























UP Folder No. 2645-40 

CONTRACT COVERING FLOOD GATES AND LEVEE 
NEAR AMA, ST. CHARLES PARISH, LOUISIANA 

THIS CONTRACT ("Contract"), entered into th is J3~day of J~.~ J., , 20_(_1 _ , 
between OFFICE OF COASTAL PR OTECTION AND RESTORA TJON of the State of 
Louisiana ("OCPR") and UNION PACIFIC RAILROAD COMPANY, a Delaware 
corporation ("Owner"); 

RECITALS: 

A. Owner is a "rail canier" (as defined in 49 U.S.C. § 10 I 02(5) under the Interstate 
Commerce Commission Termination Act of 1995. 

B. The Coastal Protection and Restoration Authority of Louisiana ("Sponsor") and 
the U.S. Army Corps of Engineers ("Government") ente red into a Project Partnership 
Agreement, dated November 6, 2008 ("PPA") for the West Bank and Vicinity, Louisiana Project 
("WBV"), which is a hurricane flood protection project covering parts of St. Cha rles, Jefferson, 
Orleans and Plaquemines Parishes. The Westem T ie-In portion of WBV is designed to reduce 
flood ri sk due to hurricane-related surge in the western-most portion of Jefferson Parish on the 
west bank of the M ississippi River and eastern St. Charles Parish by connecting the Lake 
Cataouatche levee to the Mississippi River levee and providing for drainage structures, sector 
gate, earthen levees, floodwalls and railroad floodgates. 

C. Pursuant to Article 1II of the PPA, Sponsor is required to provide the lands, 
easements, and rights-of-way necessary for the construction, operation, and maintenance of the 
Western Tie-In portion of WBV, including the Project (defined below). Pursuant to La. R.S. 
49:214.6.1, OCPR is the implementation and enforcement arm of Sponsor, with authority to 
acquire, own, administer, alienate, and otherwise d ispose of all kinds of property, movable and 
immovable, tangible and intangible. OCPR, in cooperation with Sponsor to fulfill its obligations 
under the PPA, enters into this Contract to acquire certain lands, easements, and rights-of-way 
from Owner that are necessary for the construction, operation, and ma intena nce of the Project. 
OCPR will then grant right of entry thereto to Government for construction of the Project. 
Government wi ll construct the Project; and upon completion and turnover of the Project to 
Sponsor, OCPR and/or its assignee will operate and maintain the Project. 

D. The Project includes installing railroad flood gates across Owner's property at the 
Crossing Area (de fined below), which is located at Owner's Milepost 19.20 on Owner's Livonia 
Subdivision, and which is shown on the plat of survey dated April 14, 2011 and last revised June 
28, 20 II , marked Exhibit A-1, and described in the legal description marked Exhib it A-2, with 
the exhibits being attached he reto and hereby made a pa1i hereof. 

E. The parties desire to enter into this Contract to set forth their agreement involving 
the respective rights and responsibilities of the parties involving the Project. 



AGREEMENT: 

SECTION 1. DEFINIT IONS 

The following terms have the following meanings as used in this Contract: 

A. "Bettemtent" means improved design, construction or capacity for the altered 
Railroad Facilities in excess of that required by Owner's then-cu rrent design standards. Use of 
new material in Owner's Work as described in Owner's Estimate is not a Betterment. 

B. "Concurrence Letter" means the le tter from the Government to OCPR wherein the 
Government concurs with the terms and conditions of this Contract applicable to the 
Government and agrees to be bound by such terms and conditions. 

C. "Contract" means this written document ns executed by OCPR and Owner. 

D. "Contractor" means the contractor or contractors hired by the Government and/or 
OCPR, as appropriate, to perform any construction, operation, maintenance, repair, 
rehabilitation, or replacement re lated to the Project (defined below) on any portion of Owner's 
property and shall also include the Contractor's subcontractors, and the Contractor's and 
subcontractor's respective employees, officers and agents, a11d others acting under its or their 
au thority. 

E. "Crossing Area" means the portion of Owner's property occupied by the Levee 
and Flood Gates and used for Project work, as legally described in Exhibit A-2 . 

F. "Deferred Seasoning" means track and/or track foundation set1lement 
destabilization, deterioration, fa ilure, misalignment, or other dysfunction re lated to the Project 
that occurs beyond the construction period or a surge event. 

G. "Effecti ve Date" means the last dale on which any party hereto has executed this 
Contract. 

H. "Flood Gales" means the surge and nood control gate system cross ing Owner's 
tracks when closed, in re lation to the Western Tic- In portion ofWBV. 

I. "Flood Gates Manual" describes the agreed upon procedures for use, operation, 
maintenance and repair of the Flood Gates, which shall be prepared by Govemment prior to 
completion of constnaction of the Project and turnover to Sponsor. Government shall solic it and 
consider input of lhe Owner in preparing the Manual, and shall include reasonable requests by 
Owner, to the extent consistent with the safe and effective operation and maintenance of the 
Flood Gates. The Manual shall incorporate the Standards for Railroad Floodgate Closure and 
Reopening attached hereto as Exhibit B. 

J. "Govemment's Work" means Project construction work performed by 
Govemment or its Contractors. Any constm ction work on the Projec t which Owner does not 
agree to perform shall be Govemment's Work. 
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K. "Levee" means the concrete and earthen surge and flood control embankment 
located on Owner's property, in relation to the Western Tie-In portion ofWBV. 

L. "Owner's Estimate" means the material and force account estimates prepared by 
Owner describing the Owner's Work and estimating the costs of the Owner's Work. 

M. "Owner's Work" means Project work that Owner agrees to perfonn at 
Government's and/or OCPR's expense as described in an Owner's Estimate, attached hereto as 
Exhibit D, including without limitation work on Railroad Facilities that is related to the Project. 

N. "Plans" means the final one hundred percent (100%) completed design plans and 
specifications for construction of the Flood Gates and Levee and appurtenances (including, 
without limitation, the plans and specifications for drainage, shoring, sheeting and excavations 
affecting Owner's right of way, other property, and Railroad Facilities, defined below), that 
affect Owner's property and are prepared by Government and approved in writing by Owner's 
Assistant Vice President Engineering-Design or his authorized representative. The Plans shall 
provide for or contemplate installation by Owner of a fourth railroad track of Owner as currently 
contemplated for railroad service to Archer Daniels Midland ("ADM"). The Plans are made a 
part of this Contract by reference. 

0. "Project" means the Flood Gates and Levee and appurtenances, in relation to the 
Western Tie-In portion ofWBV located on Owner's prope1ty. 

P. "Railroad Facilities" means Owner's track, track foundation, signals, switches, 
bridges, communication lines, tiber optic wire lines and all other facilities of Owner located upon 
its right of way or other property within or near the Crossing Area. 

Q. "Reimbursable Costs" means all actual and reasonable costs and expenses 
incurred by Owner arising from the Project or Project work, including, but not limited to, labor, 
direct and indirect labor additives, materials, supplies, transportation, insurance (including self­
insurance costs and expenses) and overhead charges allocable to the Project, supervision, 
engineering review, inspection, flagging and other protective services, surveys, pennits, and 
rental of tools, equipment and machinery, together with such items of expense incurred by 
Owner in perforn1ing Owner's Work. Reimbursable Costs also include Train Delay Costs 
(defined below), and Owner's costs of replacing or repairing Railroad Facilities damaged by the 
fault or negligence of Government, OCPR or its agents, employees, contractors, or assigns, or 
their Contractors, respectively (including violation of the Standards (below defined). Owner's 
costs or expenses hereunder shall be entitled to a presumption of reasonableness to the extent the 
amounts for any such costs or expenses are set forth herein or Owner charges or calculates such 
costs in a manner consistent with Owner's charges and calculations for such costs on other 
projects in Louisiana. 

R. "Train Delay Costs" mean the actual and reasonable costs and expenses incurred 
by Owner caused by delay in returning Railroad Facilities to their fully operational status and 
Owner resuming normal train operations during a train service disruption caused by (1) as to 
Government, Government's work on the Project not in accordance with the Work Schedule or 
(2) as to OCPR, the Project, Project work not in accordance with the Work Schedule, or the 
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closure, testing, or maintenance of the Flood Gates other than in compliance with the Standards 
or without coordination with the Owner as set forth within Section 4(E); in either instance 
including, without limitation, car hire, alternative Jading transportation, work train charges, direct 
and indirect labor costs and Owner's standard labor additives, congestion costs, Joss of business, 
and penalties or liability, incurred by Owner due to Owner's inability to fully serve its shippers 
in a timely manner; but excluding any delay due to construction within the work windows set 
forth in the Work Schedule or otherwise agreed in writing to by Owner, due to Owner's 
performance of Owner's Work not in accordance with the Work Schedule, or due to operation of 
the Flood Gates in compliance with the Standards or paragraph 4(E) hereof. Train Delay Costs 
incorporate all of the aforementioned direct and indirect costs, including, without limitation, 
collateral congestion as calculated by any combination of Owner capacity analytics, bottleneck 
tools and/or rail dispatch or queuing simulation software. OCPR and Government acknowledge 
that calculation of such costs and expenses by any combination of Owner capacity analytics, 
bottleneck tools, and/or rail dispatch or queuing simulation software such as RTC (Rail Traffic 
Controller) or other proprietary software developed and maintained by Owner and used regularly 
for Owner's maintenance and infrastructure planning is presumed reasonable hereunder. 

S. "Work Schedule" means the agreed-to timing and duration of the various Project 
construction work phases and sequences, approved in writing by the Government's Contractor 
and the Owner, involving the Government's Work and Owner's Work that is based on the 
"UPRR Track Windows and Construction Sequence" marked Exhibit C, attached hereto and 
hereby made a part hereof. The Government, Government's Contractor, and Owner shall meet 
promptly after the contract for the Project construction work is awarded to set the Work 
Schedule, and shall coordinate as necessary. The Government and Owner shall comply with this 
Work Schedule unless otherwise set forth in this Agreement. Owner hereby agrees to the 
minimum number, duration, and frequency of track windows as set forth in Exhibit C, which 
windows would not affect all three existing tracks at the same time unless agreed to by Owner. 
Any work windows beyond the minimum set f01th in Exhibit C shall be subject to Owner's 
approval, in Owner's sole discretion. 

SECTION 2. OBLIGATIONS OF OWNER 

A. Subject to Govemment's first having completed certain Govemment's Work as 
contemplated in the Work Schedule, Owner, at Govemment's expense for actual and reasonable 
costs, shall perform the Owner's Work described in the Owner's Estimate dated July 8, 2011 and 
November 30, 2010, marked Exhibit D, attached hereto and hereby made a part hereof, and in 
the manner prescribed by the Plans. 

B. Owner, at Government's request, and at Govemment's expense for actual and 
reasonable costs, may agree to perform other, additional Owner's Work described in future 
Owner's Estimates established from time-to-time and agreed to by Owner and Government. 

C. Owner shall send progressive billing for all Reimbursable Costs related to 
consttuction of the Project to Govemment's Contractor during construction of the Project and 
final billing to the Contt·actor within one hundred twenty (120) days after receiving written 
notice from OCPR that all Project work affecting the Crossing Area has been completed. 
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Owner shall prepare its billing in accordance with 23 CFR 140, Subpart I and 23 CFR 646, 
Subparts A and B. 

D. Due to the insignificance of its value, Owner shall retain all salvage when 
performing Owner's Work and neither Government, Government's Contractor, nor OCPR will 
receive any salvage credits involving such work perfonned by Owner. Owner shall reuse on the 
Project any salvaged materials to the greatest extent practicable. TI1e Owner's Estimate does not 
include any estimate for flagging and other protective services referred to in Section 3, though 
the actual and reasonable costs of such services are included in Reimbursable Costs. 

E. Owner is responsible for all incremental costs for any Betterments. It is agreed 
that none of Owner's Work described in Exhibit Dis a Bettennent. 

F. The following type of work on the Project shall always be performed only by 
Owner's work force or contractors hired by Owner: 

1. work on Railroad Facilities that is required by Owner's labor contracts to 
be completed ~y Owner's work force or contractor; 

2. work involving track, train control and road crossing signals, and train 
communication equipment; 

3. coordination oftrain traffic; and 

4. flagging services. 

Track foundation work can be done by a party other than Owner, if Owner so consents in 
Owner's sole discretion. 

G. Owner shall in a reasonable period of time inform Govemment and OCPR of any 
proposed changes involving an Owner's Estimate or Owner's Work. In the case of material 
changes to Owner's Work due to the discovery of unanticipated site conditions, Owner must not 
further disturb the site after initial discovery in order to allow Government and/or OCPR to 
inspect and verify the conditions, unless such conditions affect the safety or continuity of 
railroad operations. In any event, Owner shall reasonably document the unanticipated site 
conditions. 

H. Owner's Estimate attached hereto shall be valid only for six (6) months. If Owner 
does not commence Owner's Work within six (6) months after the Effective Date due to delays 
caused by Government or OCPR, then Owner may elect to recalculate and update such Owner's 
Estimate based on current cost information and actual and reasonable costs. 

I. Owner shall, during the progress of construction of the Project and for a period of 
three (3) years following the completion of the construction of the Project, make available all of 
Owner's original work items, unit costs, payrolls, and material records and accounts for all 
charges and expenditures for which reimbursement will be claimed by Owner from Government 
or OCPR. Government and OCPR, at their expense, may elect to check and audit the invoices 
submitted by Owner upon reasonable notice during normal business hours at Owner's 
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Headquarters Building in Omaha, Nebraska. So far as practicable, Owner shall maintain 
separate records on all items and accounts which constitute the basis for the information from 
which the invoices will be prepared. 

J. Immediately upon the execution and delivery of this Contract, and Owner's 
receipt of the Concurrence Letter as provided in Section 4(K) below, Owner shall execute and 
deliver to OCPR a servitude (the "Servitude") for the Crossing Area in the form marked Exhibit 
E, attached hereto and hereby made a part hereof. 

K. Construction of the Flood Gates and Levee may not commence on Owner's 
property until Owner receives an executed Owner's Contractor's Right of Entry Agreement in 
the form marked Exhibit F, attached hereto and hereby made a part hereof, and the insurance 
binders, certificates and endorsements required therein, for each of Government's Contractors 
that will work on construction of the Project on Owner's property. Immediately upon Owner's 
receipt of the Contractor's Right of Entry Agreement executed by Contractor, the insurance 
binders, certificates and endorsements required therein, and the Concurrence Letter as provided 
in Section 4(K) below, Owner shall execute and deliver the Contractor's Right of Entry 
Agreement to the Contractor. The Contractor's Right of Entry Agreement shall also cover the 
Contractor's temporary use of the existing at-grade crossing at Owner's DOT Crossing No. 
920383U. 

L. Owner may promptly replace or repair, at Government's expense, or if 
Government does not pay, then at OCPR's expense, Railroad Facilities that are damaged by 
construction of the Flood Gates or Levee, including without limitation power switches, signals, 
track, and track foundation, without the need for prior authorization from Government or OCPR. 

SECTION 3. OBLIGATIONS OF GOVERNMENT 

A. Government or its Contractor, at Government's expense, shall construct the Flood 
Gates and Levee in compliance with the Plans and perform all other Government's Work 
required under the Project. Govemment or its Contractor shall be responsible for obtaining any 
permits or approvals which are required in order to construct the Project. 

B. Government, through payments made to Contractor with Contractor then paying 
Owner, shall require its Contractor to pay all Reimbursable Costs billed by Owner to Contractor 
within sixty ( 60) days of Contractor's receipt of billings for costs for construction of the Project, 
including, without limitation, all of Owner's actual and reasonable Reimbursable Costs and other 
costs arising from construction of the Project, excluding any Betterments, regardless of whether 
Railroad's actual and reasonable costs exceed amounts stated on an Owner's Estimate or there 
are new or unanticipated actual and reasonable costs therefor incurred by Owner. Government 
concurs that Owner's Estimate attached hereto provides an estimate of costs that are reasonable, 
allowable and a1locable costs associated with the Project, but reimbursement shall be limited to 
actual cost. 

C. The Government's Work within the Crossing Area shall be performed in the 
sequence and construction work window periods set forth in the Work Schedule. Owner shall 
have the right if the need arises to cancel or modify a scheduled work window on short notice 
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including, without limitation, on the day of the scheduled work window due to train operations 
or congestion on Owner's line at the Crossing Area and/or the adjacent line of railroad jointly 
owned by the Owner and BNSF Railway Company ("BNSF"). If a work window is canceled or 
once work has begun or on the day of the scheduled work window, the Contractor shall be given 
a reasonable period of time to complete any tasks begun that day and to clear his equipment from 
the Crossing Area. Owner will not unreasonably cancel or modify work windows, and will do so 
only in response to a true busi ness necessity. Government shall require its Contractor to strictly 
comply with the work window periods that are set forth in the Work Schedule, or as modified or 
cancelled by the Owner, or as mutually agreed upon in writing by the Contractor and the Owner 
representative that shall be designated by Owner, with the name and contact inforn1ation for such 
Owner representative to be provided to Government and Contractor at the Project pre­
construction meeting. Owner shall have the right to immediately shut down all work of 
Contractor on Owner's property involving the work described in Exhibit C requiring a work 
window and Government shall immediately require its Contractor to remove Contractor's 
equipment from such area, without Owner incurring any damages to Contractor, Government, 
OCPR or any other person or entity, if the Contractor has not both completed its scheduled work 
and removed all of its equipment and property to allow unobstructed train operations (except 
items that must remain in such area, in accordance with the Plans, such as fo rms) within the 
work windows that are described in the Work Schedule or that have been mutually agreed upon 
by Owner and Contractor. 

D. If Owner determines, in Owner's sole discretion, that Contractor has failed to 
progress vmrk or proceed with work in a manner such that Contractor will not be able to clear 
any such areas by the expiration of any applicable work window, Owner may so advise the 
Government's representative and request that the Government immediately require its Contractor 
to remove its equipment from such area. The Govemment shall comply with reasonable requests 
by Owner in this regard. 

E. If Contractor exceeds the allocated work window periods including circumstances 
beyond the control of Contractor, Contractor shall pay Tra in Delay Costs to Owner for any 
resulting train delays. No Train Delay Costs are due or payable for delay arising from 
construction within the work windows set forth in the Work Schedule or otherwise agreed to in 
writing by Owner. 

F. FUI1her, if the Contractor exceeds a work wi ndow involving the work described in 
Exhibit C requiring a work window or fail s to have a Oagman as to work within twenty-five (25) 
feet of the centerl ine of any track involving work not requiring a work window, and Owner's 
railway operating schedule is disrupted as a result, all work windows after the excess ends shall 
be subject to being rescheduled until Owner recovers its railway operating schedule, at the sole 
discretion of the Owner, which shall not be exercised unreasonably. 

G. In addition, if the Contractor exceeds a work window involving the work 
described in Exhibit C requiring a work w indow, Owner, in its sole discre tion, shall have the 
right to require Contractor to cease Project work until such time that Railroad is reasonably 
assured that Contractor has modified its construction procedures in such a manner to ensure that 
it can complete its other work within the work window construction periods that are set forth in 
the Work Schedule or otherwise mutually agreed upon by the Contractor and the Owner 
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Construction Representative for the remainder of the Project. Owner's failure to remove any 
Contractor from Owner's property due to failure to comply w ith a work window shall not excuse 
such Contractor's fai lure to comply. 

H. Government or its Contractor shall, upon completion of Government's Work, 
remove all of their Project-related machinery, equipment, temporary structures, debris and 
rubbish from the Crossing Area and Owner's other right of way and other property (unless 
Owner consents in writing to items remaining on some portion of Owner's property) and leave 
the right of way and other property in a neat condition reasonably satisfactory to Owner. At the 
conclusion of construction of the Project, Contractor shall also restore all portions of Owner's 
property to its drainage patterns prior to commencement of construction of the Project, except as 
modified by the Project in accordance with the Plans. All permanent improvements in 
accordance with the Plans will remain in place. When requ ired by Owner, Contractor shall have 
ready for use near the Crossing Area, backup equipment to clear other equipment from the 
Crossing Area, should such other equipment malfunction or othe1wise fail to operate. 

I. Government shall inform its potential contractors receiving requests for bids that 
if chosen for the Project they will (i) be required to execute Owner's Contractor's Right of Entry 
Agreement, marked Exhibit F, attached hereto and hereby made a part hereof, and to obtain the 
insurance coverage and endorsements set forth therein, before commencing any work on any 
portion of Owner's right of way or other property, (ii) be responsible for Train Delay Costs as set 
forth in this Contract and the Right of Entry Agreement for exceeding the work windows set 
forth in the Work Schedule or otherwise agreed to in writing by Owner, and (iii) be responsible 
for flagging protection by Owner and that flagging will be required every day during the duration 
of Project work on Owner's property with such flagging estimated to be $ 1,280.00 per day. 
Government concurs that the flagging estimate of One Thousand Two Hundred Eighty Dollars 
(£I ,280.00) per day is a reasonable, allowable and allocable estimated cost. Government shall 
also require its Contractor to acquire (at no cost to Owner) a performance bond issued by a 
reputable surety company in the amount of Six Hundred Thousand Dollars ($600,000.00) that 
includes and insures the paym ent of all Train Delay Costs incurred by Owner. Government shall 
inform its Contractor that the $600,000.00 figure is based on probabilistic model of outcomes, 
and the actual c laim by Owner against such bond amount w ill be based on the Contractor's 
actual performance or nonperf01mance, and Owner's actual Train Delay Costs charged to 
Contractor may exceed $600,000.00. 

I. Government shall require its Contractor to comply with Owner's Oagging 
requirements related to promoting safety and the continuity of Owner's railroad operations. 

K. Government' s Contractor shall re imburse Owner for all Reimbursable Costs 
aris ing from construction of the Project. Government' s Contractor shall pay such actual and 
reasonable Reimbursable Costs to Owner within sixty (60) days of Government's Contractor's 
receipt of invoices supported by such evidence of payment made or incuJTed by Owner as may 
be required by Government's Contracting Officer. 

L. Owner has the right to require and furnish all nagging and/or other protective 
services which, in its sole judgment, are appropriate for promoting continuity of railroad 
operations or the safety of its operations, trains, engines, Railroad Facilities, property and 
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personnel during the Project construction, whether Owner or another railroad operator is making 
use of the track. Government's Contractor shall pay Owner for a ll flagging and other protective 
services as Reimbursable Costs, limited to the actual and reasonable costs thereof. The 
following are examples, without limitation, of some of the conditions when flagmen, protective 
services and devices may be required by Owner: 

I. When any work is perfom1ed over, under, within or has the potential to be over, 
under or within, twenty-five (25) feet of any railroad track. 

2. When any hazard is presented to any Railroad Facilities or Owner's railroad 
communications or signals. 

M. Government shall request its prospective contractors to attend a Project pre-bid 
meeting and shall require the Contractor awarded the contract to attend a Project pre­
construction meeting, both as arranged by Government, and Owner shall have the right to have 
its representatives attend such meetings. Government shall provide at least thirty (30) days 
advance notice of such meetings to Paul Rathgeber, phone number 281-350-7637, e-mail address 
being pdrathge@up.com. 

N. If Government has not already done so, Government shall provide a copy of 
Government's proposed bid specifications issued after the Effective Date of this Contract to 
Owner for Owner's rev iew and comments prior to Government sending the proposed bid 
specifications to prospective contractors. If modifications to the specifications are necessary to 
comply with this Contract, Government shall make such modifications. 

SECTION 4. OBLIGATIONS OF OCPR 

A. OCPR shall pay Owner $29,800.00 for the Servitude to be granted by Owner to 
OCPR pursuant to this Agreement. OCPR shall make this payment within 30 days after the 
Effective Date. 

B. OCPR concurs that Owner's Estimate provides an estimate of costs that are 
reasonable, allowable and allocable costs associated with the Project. 

C. OCPR, at its expense, shall be responsible for ensuring that Government 
constructs the Levee and Flood Gates in compliance with the Plans, the terms and conditions of 
this Contract and the terms and conditions of the PPA. If the tenl1S of this Contract conflict with 
the terms of the PPA, then as be tween OCPR and Owner, the terms of thi s Contract shall control. 

D. OCPR may assign any or all of its rights hereunder to Govemment and its 
Contractors. Any such assignment shall require the Government and its Contractors, as 
appropriate, to perform and fulfill the obligations hereunder that are addressed to Government or 
its Contractors, respective ly. OCPR may also assign any or all of its rights hereunder to 
Sponsor, St. Charles Palish, or other governmental entity. Any such assignment may require the 
assignee to perform and fulfill some or all of the obligations under this Agreement; and shall 
designate Owner as a third party beneficiary of the assignment, such that Owner may enforce any 
such obligations directly against said assignee. Regard less of any assignment, OCPR shall 
remain responsible to Owner for all obligations of OCPR, Government or any Contractor, 
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Sponsor and St. Charles Parish under this Agreement, except as otherwise expressly provided 
herein. OCPR represents and warrants that it has the constitutional and statutory right to remain 
responsible for such obligations. Notwithstanding the foregoing, OCPR shall have no obligation 
to indemnify Owner for its own negligence pursuant to Section 8 of Exhibit B to any 
Contractor's Right of Entry AgTeement, Exhibit F hereto. 

E. OCPR shall coordinate Flood Gate closure testing, maintenance and drills with 
Owner, which shall allow closures of up to two hours each for testing and drills four times per 
year, upon prior notice and at such times as will not, in Owner's sole judgment, cause delay or 
disruption to Owner' s rrain operations. In the event that OCPR and Owner seek to perform 
activities within the Crossing Area simultaneously, except in emergency situations including 
closure of the l'lood Gate in accordance with the Standards, OCPR shall coordinate its 
maintenance, rehabilitation, replacement, and repair activities with Owner so that its activities 
shall not unreasonably interfere with Owner's ra ilroad operations. 

F. OCPR confirms that it shall, within 30 days after written demand by Owner, pay 
Owner for all Reimbursable Costs that are not paid by Government's Contractor within sixty (60) 
days of Government's Contractor's receipt of billing from Owner. The existence of a dispute 
between OCPR and Government or Contractor or a problem of lack of funding for Government 
shall not excuse OCPR from paying Owner any sum otherwise due hereunder. 

G. Upon completion of constmction of the Project and turnover to Sponsor, Sponsor, 
OCPR, and/or its assignee, at their sole expense, shall be the owners of the l'lood Gates and 
Levee and appurtenances. OCPR and/or its assignee shall also be responsible for all 
maintenance, repair, replacement, use and operation of the Flood Gates and Levee, and for 
operation of the l'lood Gates in strict compliance with the Standards for Railroad Floodgate 
Closure and Reopening attached hereto as Exhibit B (the "Standards") and the provisions of 
Section 4(E) hereof. Prior to performing any maintenance or repairs on the rlood Gates or 
Levees on Owner's property, OCPR shall require its Contractors to execute Owner's then-current 
form of Contractor's Right of Entry Agreement and obtain the insurance binders, certificates and 
endorsements required therein prior to the Contractor being allowed to perform any work on any 
portion of Owner's property. ff OCPR or Sponsor fail to remove any item from the Crossing 
Area in a timely manner, Ow11er, at its election and upon notification (except in emergency 
situations, in which case no notice is required) to OCPR, has the right (but not the obligation) to 
perform such removal at OCPR's and Sponsor's expense. Owner's actual and reasonable 
expenses arising from such work shall be deemed a Reimbursable Cost. 

H. OCPR shall strictly comply with the Standards and the provisions of Section 4(E) 
hereof and keep the Flood Gates and Levee in good condition and repair at all times. The 
measures of Owner's damages in the event of breach of this paragraph or operation of the Flood 
Ga tes in violation of the Standards, or Section 4(E) hereof, shall include, without limitation, 
Train Delay Costs and actua l and reasonable replacement or repair expenses of locomotives, 
rolling stock, and other goods or property which Owner owns or for which Owner is otherwise 
responsible and which is damaged due to any such breach or to the fault or negligence of OCPR 
or its agents, employees, contTactors, or assigns (including violation of the Standards). 
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I. OCPR shall promptly pay Owner the actual and reasonable costs for replacement 
or repair of all Railroad Fac ilities that are damaged due to the fault or negligence of OCPR or its 
agents, employees, contractors, or assigns (including violation of the Standards), including 
without limi tation power switches, signals, track, and track foundation . Such actual and 
reasonable replacement or repair expenses are deemed Reimbursable Costs. Owner may 
immediately perform such replacement or repair work without first submitting an Owner's 
Estimate to OCPR, or obtaining prior authorization from OCPR, subject to the terms of the 
Servitude for Levee and Flood Gates attached hereto as Exhibit E. OCPR shall promptly pay 
Owner for Train Delay Costs arising out of Owner's inability to safely or nom1ally operate trains 
on the Livonia Subdivision through the Crossing Area due to operation of the Flood Gates in 
violation of the Standards or paragraph 4(E) hereof. The Flood Gates shall not be closed except 
as provided in the Standards or paragraph 4(E) hereof. OCPR shall provide the advance notices 
required in Exhibit B to Owner before beginning the process of closing the Flood Gates. Under 
no circumstances shall OCPR close the f-lood Gates prior to the closure Standards being in 
effect. Notwithstanding Owner's actions to inspect and maintain the electronic signal system 
connection with the Flood Gates, OCPR acknowledges that in the event the electronic signal 
system connection between the Flood Gates and Owner's signal system fails at any time to 
indicate the Flood Gates are secured in an "open" position, Owner must and shall act as though 
the Flood Gates are "closed." If this occurs due to the fault or negl igence ofOCPR or its agents, 
employees, contractors, or assigns (including violation of the Standards), any Train Delay Costs 
payable to Owner by OCPR resulting therefrom will accrue as though the Flood Gates were in 
fact closed. Government shall provide means to convey electJi c power to the electronic signal 
system connection between the F lood Gates and Owner's signal system at a ll times, including 
supplying a redundant, backup power source (battery). 

J. OCPR shall ensure that (i) the Government signs the Concurrence Letter and that 
a copy of the Concurrence Letter is provided to Owner, (ii) the Government in the Concurrence 
Letter concurs with all of the terms and conditions of this Contract applicable by its tem1s to the 
Government or its Contractors and that the Government does not take any exceptions to any of 
the te1ms and conditions of this Contract applicable by its terms to the Government or its 
ContTactors, and (iii) the Government in the Concurrence Letter agrees to be responsible for all 
obligations applicable to the Government or its Contractors as set forth in this Contract. 

SECTION 5. MUTUAL UNO ERST ANDINGS OF 
OWNER, GOVERNMENT AND OCPR 

A. It is expressly made a condition of this Contract that Owner is not obligated to 
bear any costs or expenses (whether direct or indirect) for the construction, use, operation, 
maintenance, rep lacement, rehabilitation, or repair of the Project, Flood Gates, Levee and their 
appurtenances. 

B. If Government' s Contractor wi ll be unable to quickly remedy any disruption to 
Owner's train operations beyond any authorized construction work wi ndow stated in the Work 
Schedule or otherwise agreed to by Owner, then Owner, after informing Government 's resident 
engineer, at Contractor's actual and reasonable expense, has the right (but not the obligation) to 
immediately use Owner's personnel and equipment (or contracted personnel and equipment) to 
assist Government's contractor in remedying the disruption. 
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C. Owner, Government, and OCPR shall each use commercially reasonable efforts to 
communicate and maintain coordination with one another regarding Project construction 
activities and operation of the Flood Gates. 

I. Government's contact person is Lary Yorke, Resident Engineer and 
Administrative Contracting Officer, phone number (504) 862-2754, 
between the hours of 8:00 a.m. and 5:00 p.m., Monday through Friday, 
except holidays. 

2. Owner's contact person prior to the Project construction start date is Paul 
Rathgeber, Manager of Industrial and Public Project, phone number (281) 
350-7637, between the hours of 8:00a.m. and 5:00p.m., Monday through 
Friday, except holidays. 

3. Thirty (30) days before and during construction, Government and/or its 
Contractor shall plan, schedu le, and coordinate all Government's Work 
with the Owner Construction Representative as set forth in Section 3(C) 
and also Owner's Manager of Track Maintenance ("MTM") . The MTM 
currently is: 

LEVliS J. GOMEZ JR 
5245 RIVER RD 

A VON DALE, LA 70094 

Work Phone: 504 342-3703 
Fax: 504 342-3772 

Cell Phone: 225 776-5996 
Pager: 888 858-7243 

Government's Contractor shall provide the MTM with at least thirty (30) 
days' advance notice of when it wishes to commence Government's Work 
and/or require flagging protection. However, such notification by 
Govemment or its ContTactor does not guarantee that Owner will be able 
to cease or modify rail operations at such time, except as set forth in the 
Work Schedule. The MTM may increase construction work window 
periods that are stated in the Work Schedule by so indicating in writing. 

4. OCPR's contact person prior to completion of the Project construction 
work is James McMenis, P.E., Project Manager, phone number 225-342-
4525, between 8:00 a.m. and 5:00 p.m., Monday through Friday, except 
holidays. 

5. A fte r the construction of the Flood Gates and Levee is complete and they 
are turned over to Sponsor, Owner's contact person is Superintendent 
Transportation Services, Union Pacific Railroad Company. 2173 
Maringouin Road, Maringouin, LA 70757, Phone: 225-338-2929, and 
OCPR's contact person is John Monzon, P.E., Chief of Flood Protection, 
phone number 225-342-450 I. Each party has the right to change the 
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conta ct infom1ation described in th is Paragraph C by written notice sent to 
the other parties in accordance with Section 15 below. 

D. Govemment and OCPR acknowledge that the continuous operation of Owner's 
Livonia Subdivision track in the vic in ity of the Flood Gates (2 main, 1 side and I future main or 
side) is of great importance, as is the construction, operation, and maintenance of the Project to 
protect persons and property from .flood, and that the disruption of Owner's operations may 
cause Owner and shippers to incur losses and expenses, and may regionally impair the 
transportation of goods in intersta te commerce. OCPR shall keep the Project, Flood Gates, and 
Levee from disrupting the continuous or safe operation of the Owner's Livonia Subdivision track 
in the vicinity of the Flood Gates, except solely where the Flood Gates are pem1it1ed to c lose in 
accordance with the Standards, Section 4(E) hereof, or other written document agreed to by 
Owner. 

E. If Owner seeks to obtain any permits from any federal, state or local 
govemmental entity to construct the fourth track, Govemment and OCPR agree not to object to 
Owner ob1aining such permits and shall provide assistance and support, if needed, in Owner 
obtaining such permits. 

F. From time to time, Owner may, in its sole discretion and at its expense, complete 
work to raise or lower the grade of the railroad components in the Crossing Area if necessary or 
desirable as part of its maintenance efforts. In such an event where Owner rai ses the grade, 
Owner will provide notice to OCPR and coordinate its maintenance activities with OCPR. Such 
raising must not adversely affect, change or alter the Flood Gates or their operation or 
operability. 

G. Owner may, in its sole discretion and at its expense, make future changes or 
additions to the railroad facilities in the Crossing Area if necessary or desirable, inc luding 
without limitation the fo llowing: (i) the right to lay additional track or tracks, or (ii) the right to 
build other facilities in connection with the operation of its railroad; provided, however, that 
Owner provide advanced written notice of such changes or additions and the parties agree as to 
whether to apportion the costs related thereto, and if so, the apportionment thereof. Such 
changes or additions must not adversely affect, change or alter the Flood Gates or the ir operation 
or operability. If it becomes necessary or desirable in the future to change, a lter, widen or 
reconsh·uct the Flood Gates to accommodate rai lroad projects, the cost of such work, including 
any costs incidenta l to a lteration of railroad or flood control facilities made necessary by any 
such changes to the Flood Gates will be at the expense of the Owner unless otherwise agreed by 
OCPR at the time such changes are requested. Such changes, a ltemations, widening, or 
reconstruction must not adversely affect, change or a lter the Flood Gates or their operation or 
operability. However, to the extent that the Flood Gates can be adjusted without adversely 
affecting, changing or a ltering the Flood Gates or their operation or operability and w ithout cost, 
OCPR will do so upon written request by Owner. 

SECTION 6. PLANS 

A. Owner has approved the Plans entitled: 

13 



West Bank & Vicinity, New Orleans, Louisiana 
Hurricane Protection Project, Lake Cataouatche, S l. Charles, Parish, LA 
WBV-77 Western Tie-In 
LA Hwy 18 Crossing & UP Railroad Gate 

Dated March 20 I 1. 

No changes in the Plans may be made unless such cha nges are approved in writing by Owner' s 
Assistant Vice President Engineering-Design or his authorized representative. Such approval 
sha11 not be unreasonably withhe ld. 

B. Upon comple tion of construction of the Flood Gates and Levee, Government, at 
its expense, sha11 furn ish to Owner three (3) sets of reproducible "as constructed" Plans for the 
Flood Gates and Levee. 

C. Notwithstand ing Owner's approval of the Plans, Owner is not responsible for the 
design, functionality , pem1itting or constmction of the Flood Gates or Levee or any defects 
therein. The Flood Gates shall be designed and constructed so as to accommodate and not be 
damaged by use and movement of railroad trains through the Flood Gates. Norn1al use of the 
Rai lroad Facilities for trains shall not be considered to be a cause of any defect i11 or damage to 
the Flood Gates. 

SECTION 7. OWNERSHIP OF RAILROAD 
FACILITIES, FLOOD GATES AND LEVEE 

A. The Railroad Facil ities will be and remain the sole property of Owner. 

B. TI1e Flood Gates and Levee will be sole ly owned by Sponsor, OCPR and/or its 
ass ignee, which shall be another State or local governmenta l agency. 

SECTION 8. SUPERVISION, INSPECTION AND ACCEPTANCE 

Government and/or OCPR, at their sole expense, shall supervise all work on Owner's 
property related to the Project, Flood Gates and Levees to be perfom1ed by the ir Contractor. 
Their responsibility for safe conduct and adequate pol icing and supervision is not lessened or 
othenvise affected by Owner' s approval of the Plans, or by Owner' s collaboration in 
performance of any work, or by the presence at the work site of Owner's representatives, or by 
Government's or OCPR's (or their Contractor's) compliance with any requests or 
recommendations made by such Owner's representatives. If a representati ve of Owner is 
assigned to any Project, Flood Gate or Levee related work, Government and OCPR shall give 
due consideration to suggestions and recommendations made by such Owner's representative for 
the safety and protection of Owner's property and operations; provided, however, that 
Government and OCPR wi ll in all events be responsible for such safety and protection. 

SECTION 9. COMPLETION OF OWNER'S WORK 

A. Subject to delays beyond the reasonable contTol of Owner, Owner shall use 
commercially reasonable efforts to commence and complete the Owner's Work in accordance 
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with the Work Schedule after receipt by Owner of notice to proceed from the Government; 
provided, however, Owner is not liable to Government, Government's Contractor, OCPR or any 
other person or entity if Owner does not complete such work within such time frame. 

B. No notice by Government to Owner to proceed with the Owner's Work is valid 
without evidence provided by Government to Owner that Government has finalized its 
negotiations with its Contractor and that Government has contracted with its Contractor to 
perform the Government's Work. 

C. Government has the right to inspect the Owner's Work to be performed under this 
Contract at any time during its progress and to make final inspection upon completion thereof. 
Failure of Government to object within ninety (90) days after final inspection indicates 
satisfactory perfonnance of the Owner's Work. However, no payments shall be delayed by 
reason of or pending this fina l inspection. 

SECTION 10. DEFERRED SEASONING 

A. OCPR and Government acknowledge that conditions inherent in the Project may 
cause Deferred Seasoning and that completely remedying and correcting the Defen ed Seasoning 
may impose extraordinary maintenance costs on Owner a fier Project construction is completed. 

B. Government shall pay Owner the costs and expenses of extraordinary 
maintenance related to Deferred Seasoning, and incurred by Owner within four (4) years after 
completion of construction of the Project. The Deferred Seasoning costs and expenses include, 
without limitation, the cost in excess of norma l ma intenance costs for maintaining, embankments 
and the portion of tracks above subgrade, and maintain ing proper al ignment, proper surface, and 
use of ballast and other necessary materials. The work re lating to remedying and correcting 
Deferred Seasoning will be performed by Owner either with its own forces or through 
contractors employed by Owner. Owner shall furnish to Government Estimates of costs and 
expenses relating to Deferred Seasoning. Government shall re imburse Owner for all of the 
reasonable actual costs and expenses relating to Deferred Seasoning within forty-five ( 45) days 
after receipt of invoices supported by such evidence of Owner's costs incurred as may be 
reasonably required by Govemment. Owner may submit multiple bills as Deferred Seasoning 
work progresses. 

SECTION 11. DISPUTES 

As a condition precedent to a party bringing any suit for breach of this Contract, that 
party shall notify the other party in writing of the nature of the purported breach and seek in good 
faith to resolve the dispute through negotiation. If the parties cannot resolve the dispute through 
negotiation, they may agree to a mutually acceptable method of non-binding alternative dispute 
resolution with a qualified third party acceptable to the parties of this Contract involved in the 
dispute. The disputing persons shall each pay the ir respecti ve share of any costs for the services 
provided by such third party as such costs are incurred . The existence of a dispute will not 
excuse the disputing persons from perforn1ance pursuant to this Contract. 
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SECTION 12. EQUAL OPPORTUNITY 

A. During its perfo rmance of Owner's Work, Owner agrees as follows: 

I . Owner shall not discriminate against any employee or applicant for 
employment because of race, color, re ligion, sex, or national origina l. 

2. Owner shall take affirmati ve action to ensure that applicants are 
employed, and that employees are treated during employment, without 
regard to their race, color, re ligion, sex, or national origin. TI1i s inc ludes, 
but is not limited to, (i) employment, (ii) upgrading, (iii) demotion, (iv) 
transfer, (v) recruitment or recruitment advertising, (vi) layoff or 
te rmination, (vii) rates of pay or other fom1s of compensation, and (viii) 
se lection for training, including apprenticeship. 

3. Owner shall post in conspicuous places available to employees and 
applicants for employment the notices to be provided by the Contrac ting 
Officer that explain this clause. 

4. Owner shall, in all solic itations or advertisements for employees placed 
by or on behalf of Owner, state that all qualified applicants will receive 
consideration for employment without regard to race, color, religion, sex, 
or national origin. 

B. Notwithstanding any other clause in this Contrac t, disputes re lative to this Article 
are governed by the procedures in 41 CFR 60-1.1. 

SECTION 13. SUCCESSORS AND ASSIGNS 

This Contract is binding upon and will inure to the benefit of the parties hereto and to 
the ir successors and assigns. 

SECTION 14. LIABILITY 

The liability of Government, OCPR and/or the ir Contractors, as appropriate, for 
obligations of Government, OCPR and/or the ir Contractors hereunder, respectively, or for 
damages, claims, suits, costs and expenses that arise from the activities of Govermnent, OCPR 
and/or their Contrac tors under thi s Contract, respecti vely, shall be to the fullest extent pennitted 
by law. To the fullest extent permitted by law, OCPR and Government release Owner from any 
claim, loss, damages, costs or expenses of any kind of OCPR or Government, respecti vely, 
related to or arising out of any injury to persons or death or damage to property caused or related 
in any manner to the failure of the Flood Gates to perfo rm as desired or intended or to otherwise 
fulfill the purpose for which they were insta lled, except to the extent that Ow11er has modified or 
caused changes to the Flood Gates pursuant to Section S(G) hereof. Nothing in this Contract is 
intended to confer any rights or remedies under or by reason of this Contract on any person other 
than OCPR or any express assignee of OCPR, and no provision in this Contract gives any third 
parties any right of subrogation or action over or against any party to this Contract. To the 
fullest extent pern1itted by law, OCPR releases Owner from any claim, loss, damages, costs or 
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expenses of any kind of OCPR for any damage to OCPR property, including the Flood Gates, or 
any injury to any employees, officers or agents of OCPR, occurring on the Crossing Area and to 
the extent a1ising in any way out of the exercise of the rights ofOCPR hereunder. 

SECTION 15. NOTICES 

Except as provided in Section 5 with respect to communications regarding Project 
construction activities and operation of the Flood Gates before or during a surge or flood event, 
any notices required or desired to be given under this Contract must be in writing and personally 
served, given by overnight express delivery, or given by mail. Telecopy notices will be deemed 
valid only to the extent they are (a) actually received by the individual to whom addressed, and 
(b) followed by delive1y of actual notice in the manner described above within three (3) business 
days thereafter. Any notice given by mail must be sent, postage prepaid, by certified mail, return 
receipt requested, addressed to the party to receive at the following address or at such other 
address as the party may from time to time direct in writing: 

Owner: 

With copies to: 

Government: 

OCPR: 

Union Pacific Railroad Company 
ATTN: Vice President Engineering - Design 
1400 Douglas Street, Mail Stop 0910 
Omaha, Nebraska 68179-091 0 
Facsimile: ( 402) 501-0478 

Union Pacific Railroad Company 
ATTN: Senior Counsel - Real Estate, Law Department 
1400 Douglas Street, Mail Stop 1580 
Omaha, Nebraska 68179-1580 
Facsimile: (402) 501-0132 

New Orleans District 
U.S. Army Corps of Engineers 
Westbank Area 0 ffice 
5750 Bayou Estates Blvd. 
Marrero, LA 70073 
Facsimile: (504) 862-2896 
A TIN: Lary Yorke 

Office of Coastal Protection and Restoration 
P. 0. Box 44027 
Baton Rouge, LA 70804-4027 
Facsimile: (225) 242-3391 
A TIN: James McMenis, P.E., Project Manager 

Express delivery notices will be deemed given upon receipt. Postal notices will be deemed given 
three (3) days after deposit with the United States Postal Service. 
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SECTION 16. TERM; TERMINATION 

A. This Contract will take effect on the Effective Date and will continue in full force 
and effect for as long as the Flood Gates and Levee remain on the Crossing Area, unless sooner 
tenninated as provided in this Contract. 

B. This Contract will automaticall y tetminate if no valid written notice to proceed 
with Owner's Work is received by Owner from Government within two (2) years after the 
Effective Date (but with such two-year period being ex tended by the extent of any delay in 
Government' s issuance of notice to proceed that is caused by Owner, provided that Government 
gives Owner written notice of such delay within thirty (30) days after the occurrence of such 
delay). 

C. If the Government files a Notice of Termination of the Project in the local land 
records, then this Contract shall automatically tem1inate to the extent that the Cross ing Area is 
included in said Notice of Tern1ination. 

SECTION 17. REMOVAL OF LEVEE AND FLOOD GATES 

Within sixty (60) days afrer termination howsoever o f this Contract, OCPR, at its sole 
expense, shall (a) peaceably and quie tly vacate and surrender the Crossing Area (b) if the Flood 
Gates or Levee have been constructed, remove the Flood Gates and Levee from the Crossing 
Area and restore the Crossing Area and such other portions of Owner's affected by the removal 
to the satisfaction of Owner, failing in which Owner may (but is not obligated to) perform such 
removal and restoration work at OCPR's sole expense, and (c) deliver to Owner a fu lly executed 
release and quitclaim of the Servit11de in recordable form satis factory to Owner. 

SECTION 18. TIME OF THE ESSENCE 

Time is of the essence with respect to the perfo rmance by Government, OCPR, and 
Ovmer of all their obligations hereunder. 

SECTION 19. ADM LEASE 

This Contract is subj ect to the rights of any th ird parties in and to the Crossing Area, 
including the rights of ADM under that certain Lease of Track between Owner and ADM, dated 
October 4, 20 I 0, for the lease of certain tracks which cross the Crossing Area. 

[Remainder of page intentionally left blank] 
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IN WITNESS WHEREOF, the parties hereto have executed this Contract in duplicate 
as of the Effective Date. 

OFFICE OF COASTAL PROTECTION 

AND v : ORATION 

By: ~~~ 
Title: EX ( CL( +I vc D I' ( cr-1-vr 
Printed name: Sh: V ( Ma...th I. ( S 

Date: Jtd y ( 3 , 'lD/1 

UNION PACIFIC RAILROAD COMPANY 

By: -------------------------

Title: -----------------------
Printed name: -------------------

Date: -----------------------
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IN WITNESS WHEREOF, the parties hereto have executed this Contract in duplicate 
as of the E ffective Date. 

OFFICE OF COASTAL PROTECTION 
AND RESTORATION 

By: --------------

Title: ----------- ---

Printed name: - -----------

Date: --------------

UNION PACIFIC RAILROAD COMPANY 

By: -------===--=-~~~VM.~_.....,-=_ 
Title : Asslsta~t Jce President - Real Estate 

--------------
Printed name: TONY K. LOVE 

Date: __ -_-_-0_ -~ ...... ~~-· -=-( ~=~-=-~ -/_ -_ -_ 
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EXHIDIT A-1 

SURVEY PLAT OF THE CROSSING AREA 
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EXHIBIT A-2 

LEGAL DESCRIPTION OF THE CROSSING AREA 

Parcel 7 1-3 

A certain portion of ground located in Davis Plantation, Section 28, T13S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 71-3 and 
described as follows: 

Begin at the intersection of the northerly right of way line of the Union Pacific Railroad 
and the line betvveen Sections 28 and 29 said point having coordinates of X=3,60 I ,658.32 
Y=521 ,903.67 and go South 05°12'41" East and go along the line between Sections 28 and 29 a 
distance of I 01.28 feet to the southerl y right of way line of the U nion Pacific Railroad; thence go 
South 75°40'03" West along the southerly right of way line of the Union Pacific Railroad a 
distance of 218.85 feet; thence go North I 5°08'12" West a distance of 100.0 I feet to the 
northerly right of way line of the Union Pacific Railroad; thence go North 75°40'03" East along 
the northerly right of way line of the Un ion Pacific Railroad a distance of 236.31 feet to the 
POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western T ie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14, 20 II , revised June 
28, 2011 and containing 0.5225 acres. 

Parcel 71-4 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pac ific Railroad right of way, designated as Parcel 71-4 and 
described as follows: 

Begin at the intersection of the northerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said point having coordinates of X=3,60 I ,658.32 
Y=521,903.67 and go North 75°40'03" East along the northerly right of way line of the Union 
Pacific Railroad a di stance of 161.92 feet; thence go South 15°08'12" East a distance of 100.01 
feet to the southerly right of way line of the Union Pacific Railroad; thence go South 75°40'03" 
West along the southerly right of way line of the Union Pacific Railroad a distance of 179.38 feet 
to the line between Sections 28 and 29; thence go North 05°12'41" West a long the line between 
Sections 28 and 29 a distance of 101.28 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through \VBV-77 Lake Cataouatche Levee Western Tie-In 
right ofway plans by Dufrene Surveying & Engineering Inc. dated April 14,2011 , revised June 
28, 2011 and containing 0.3918 acres. 



Parcel 77-2 

A certain portion of ground located in Davis Plantation, Section 28, Tl3S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 77-2 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacific 
Railroad and the line between Sections 28 and 29 said point having coordinates of 
X=3,601 ,658.32 Y=521 ,903.67 and go South 75°40'03" West along the northerly right of way 
line of the Union Pacific Railroad a distance of 573 .39 feet to the POINT OF BEGTNNING. 
Thence go South 14°16' 14" East a distance of 28.00 feet; thence go South 75°40'03" West a 
distance of 151.92 feet; thence go North 14° 19'57" West a distance of28.00 feet to the northerly 
right of way line of the Union Pacific Railroad; thence go North 75°40'03" East along the 
northerly right of way line of the Union Pacific Railroad a distance of 151.89 feet to the POINT 
OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In 
right of way plans by Duf'i·ene Surveying & Engineering Inc. dated April 14, 2011 , revised June 
28, 20 II and containing 4,253 square feet. 

Parcel 77-7 

A certain portion of ground located in Davis Plantation, Section 29, TI3S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 77-7 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacific 
Railroad and the line between Sections 28 and 29 said point having coordinates of 
X=3,601 ,658.32 Y=52l ,903.67 and go South 75°40'03" West along the northerly right of way 
line of the Union Pacific Railroad a distance of 236.3 1 feet to the POINT OF BEGTI\11\TJNG. 
Thence go South 15°08' 12" East a distance of 28.00 feet; thence go South 75°40'03" West a 
distance of 337.50 feet; thence go North 14° 16' 14" West a distance of 28.00 feet to the northerly 
right of way line of the U nion Pacific Railroad; thence go North 75°40'03" East along the 
northerly right ofway line of the Union Pacific Railroad a distance of337.08 feet to the POINT 
OF BEGINNING. 

A11 as shown on the \VBV -70 through WBV -77 Lake Cataouatche Levee Western Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14, 20 II , revised June 
28, 20 ll and containing 9,444 square feet. 

Parcel 77-8 

A cetia in portion of ground located in Louisa Plantation, Section 29, T 13S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi Ri ver, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right o f way, designated as Parcel 77-8 and 
described as follows: 

Commence from the intersection of the northe rly right of way line of the Union Pacific 
Railroad and the line between Sections 28 and 29 said point having coord inates of 



X=3,60 I ,658.32 Y=521 ,903.67 and go North 75°40'03" East along the northerly right of way 
line of the Union Pacific Railroad a distance of 161.92 feet to the POINT OF BEGTNNING. 
Thence go North 75°40'03" East along the northerly right of way line of the Union Pacilic 
Railroad a distance of 344.56 feet to a point on a curve; thence go in a westerly direction along a 
curve to the right with a radius of 795.00 feet, an arc length of 88.43 having a chord of 88.38 
bearing South 69° 19'06" West; thence go South 14°19'57" East a distance of 18.23 feet; thence 
go South 75°40'03" West a distance of 85.42 feet; thence go South J 5°08'12" East a distance of 
72.0 I feet to the southerly right of way line of the Union Pacilic Railroad; thence go South 
75°40'03" West along the southerly right of way line of the Union Pacific Railroad a distance of 
170.92 feet; thence go North 15°08'12" West a distance of 100.0 I feet to the POINT 01' 
BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14, 20 II , revised June 
28, 20 II and containing 19,990 square feet. 

Parcel 77-10 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 77-10 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacilic 
Rai lroad and the line between Sections 28 and 29 said point having coordinates of 
X=3,601 ,658.32 Y=521 ,903.67 and go No11h 75°40'03" East along the northerly right of way 
li ne of the Union Pacilic Railroad a distance of 265.32 feet to the POINT OF BEGINNING. 
Thence go North 75°40'03" East along the northerly right of way line of the Union Paci fic 
Railroad a distance of20.00 feet; thence go South 14°19'57" East a distance of 100.00 feet to the 
southerly r right of way line of the Union Pacilic Railroad; thence go South 75°40'03" West 
along the southerly right of way line of the Union Pacific Railroad a distance of 20.00 feet; 
thence go North 14° 19'57" West a distance of I 00.00 feet to the POfNT Of. BEGINNING. 

All as shown on the WBV-70 through WBY-77 Lake Cataouatchc Levee Western Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14, 201 I, revised June 
28, 20 I 1 and containing 2,000 square feet. 



EXHIBITB 

STANDARDS FOR RAfLROAD FLOOD GATES CLOSURE AND R EOPENING 

Office of Coastal Protection and Restoration ("OCPR") shall ensure that the West Bank 
and Vicinity WBV 77 Flood Gates remain locked and secured in a completely open position 
at all times unless circumstances expressly set forth in these Standards arise and OCPR 
provides Union Pacific Railroad Company ("Owner") wit ll prior noti ce as required 
hereunder, at which time OCPR may then close the Flood Gates. 

CLOSURE: 

For purposes of these Standards: 

* "H-72" (landfall of tropical force winds minus 72 hours) occurs when the National 
Weather Service ("NWS") issues an advisory for a Saffir-S impson category I or above hurricane 
("storm") that depicts the potential 1-3 day landfa ll track area on the shores of Louisiana between 
Morgan City and Slidell. This coincides with a storm that has the potential of affecting the 
Greater New Orleans (''GNO") area within 72 hours. 

At "H-72", the OCPR shall notifY Owner at its Response Management Communication Center 
(RMCC) in Omaha, (888) UPRR COP (888-877-7267) that OCPR is monitoring wind speeds in 
the GNO area and making preparations for possib le Flood Gates closure. 

* "H-48" (landfall of tropical force winds minus 48 hours) occurs when the NWS issues a 
hurricane watch for the GNO area. 

At "H-48", the OCPR shall noti fy Owner of the updated hurricane watch status and the status of 
GNO area wind speeds. 

* "H-24" (landfa ll o f tropical force winds minus 24 hours) occurs when the NWS issues a 
hurricane warning for the GNO area. 

At "H-24", OCPR shall notify Owner that NWS has issued a hurricane warning for the GNO 
area and that f lood Gates closure may be imminent if wind speeds arc projected to reach 39 
MPH. However, closure will be ordered on ly when the NWS predicts that wind speeds in New 
Orleans will reach 39 M PH (34 knots) as detem1ined by the NWS at www.weather.gov, " II-24" 
has occurred, and Owner has been provided not less than 3 hours notice. The closure will be 
ordered to occur at the time the wind speeds arc projected to reach 39 MPH, after H-24 has 
occurred and the 3-hour notice has been given. OCPR may give the 3-hour notice as early as I-1-
27, if a storm is moving fast enough to have predicted wind speeds in New Orleans of 39 MPH 
(34 knots) at H-24. OCPR shall also notify Owner when it appears that "11-24" is likely to occur 
shortly. OCPR shall also noti fy Owner when the instruction to close the r:Jood Gates is issued. If 
''H-12" (defined herein as landfa ll within 12 hours, as indicated by the NWS) occurs, OCPR may 
close the Flood Gates regardless of wind speeds and without advance notice, but OCPR shall 
notify Owner when the instruction to c lose the f lood Gules is issued. 



OCPR will coordinate its efforts with Owner as follows. All notifications shall be by telephone 
to the point of contact designated by the Owner above or such other representative of Owner as 
Owner later designates to OCPR in writing. 

REOPENING: 

The Flood Gates shall be reopened by OCPR within 24 hours of the stom1 passing. The stonn 
shall be deemed to have passed when all of the following criteria having been met: 

* 
* 
* 

The eye of the storm has passed the GNO area; 
The wind speeds at the location of Flood Gates are below 39 MPH (34 knots); and 
The water level is below the si ll of the Flood Gates. 



EXHIBITC 

Exhibit C shall be a copy of the UPRR Track Windows and Construction Sequence. 



UPRR TRACK WINDOWS AND CONSTRUCTION SEQUENCE 

Assumptions: 

1. When using a 6-hour windows assumed 3 per week and when a 12 hr window is assumed only use 1 per week. 

Details: 

1. Since It was assume that the amount of days/week will be 3, a 12 hr window will actually be considered as a 3 day work week. 
2. The 166 CD does not Include mob, de mob, and Fertilizing & Seeding. 
3. The 166 CD does include weather days. 

Total Work Days 

Work Week Schedule 
Total CD 

Total Days 

Windows 

6 hrwtndows 

10 
2 

13 

1 

1 
27 
27 

45 workdays 

3 days/week 

166 CD 

12 hr 

0 

0 
0 

3 
3 

6 

18 



EXIDBITD 

Exhibit D shall be the Owner's Estimate. 



ESTIMATE OF I'.ATEiUAL AllD FORCE ACCOUNT WORK 
B'i THE 

UNION PACIFIC RAILROAD 

THIS ESTIMATE GOOD FOR 6 MONTHS EXPIRATION DATE IS 

DESCRIPTION OF WORK: 
2011 RECOLLECTIDLS PROGRAM 
LIVONIA SUBDIVISION 
HP 1!).06 FLOOD\oiALL MAIN 1,2 AND TBO 019 - 610 
PROJECT IS BUILT 100\ MATERIAL AliD I..A30R USACE/OCPR 
WITH FEDERAL ADDITIVES W INDIRECT AND OVERHEAD AT 205\ 

: 2012 · 01·06 

DATE : 2011·07·08 

PID: 75351 AWO: MP,SUBDIV: 19 .06 , LIVONIA 
SERVICE UNIT: 00 CIT'i: AMA JCT STATE: LJ\ 

DESCRIPTION QT'i UNIT LABOR MATERIAL RECOLL 

ENGINEERING WORK 
ENGINEERING 
LABOR ADDITIVE 205\ 

TOTAL ENGINEERIIIC 

SIGNAL WORK 
LABOR ADDITIVE 205\ 
SALES TAX 
SICNI\L 

TOTAL SIGNAL 

TRACK & SURFACE WORK 

16153 
33114 

49267 

21760 

10615 

32375 

BALAST 6 . 00 CL 4261 
BILL PREP 
BRIDGE-RENEW 284 
BRSUPR 
BRTI£ 39 .00 EA 
CONTRACT INSPECTION 
ENVIRONMSN'I'AL PERMIT 
EQUIPMENT RBNTAL/OPERAT 
FLJ\CCING 
FOREIGN FREIGHT 
HOMELINE I'REIOIIT 
LABOR ADDITIVE 205 64986 
MJ\TL STORE EXPENSE 
OTM 77l 
RAIL 480 .00 LF 1186 
SALES TAX 
SUPVR M.KT 3018 
TRACK-INSTAL 27979 
TRK·SURF,LIN 9274 
WELD 267 
XTIS 3000.00 EA 115~ 

3 
77 

80 

5181 
900 

297 
4601 

475000 
l 

140000 
475000 

2'7596 
900 

253 
4068 

10761 
11061 

1014 
250710 

16153 
33114 

49267 

21760 
3 

10692 

32455 

9442 
900 
284 
297 

~601 

475000 
l 

140000 
475000 

2'7596 
900 

6~986 

253 
4839 

11917 
11061 
3018 

27979 
9274 
1281 

251864 

TOTAL TRACK " SURFACE 113180 1407343 1520523 

UPRR 

LABOR/MATERIAL EXPENSE 194822 140'7423 •••••••• · -------

TOTAL 

16153 
33114 

49267 

21760 
3 

10692 

32455 

9442 
900 
284 
297 

4601 
475000 

l 
140000 
4'75000 

2'7596 
900 

64986 
253 

483 9 
11947 
llOG1 
3018 

27979 
9274 
1281 

l51864 

15l0523 

RECOLLECTIDLE/UPRR EXPENSE 1602245 0 --------
ESTIMATED PROJECT COST 1602245 
EXISTING REUSEABLS MATERIAL CREDIT 0 
SALVAGE NONUSEABLS MATERIAL CREDIT 0 

RECOLLECTIBLE LESS CREDITS 

THE A.BOVE PIGURSS AA£ ESTIMATES O~Y M'l> SUBJECT TO FLUCTUATION. 111 THE EVENT OF 
AN INCREASE OR DECREASE IN THE COST OR QUANTIT'i OF MATERIAL OR LABOR REQUIRED, 
UPRR WILL BILL FOR ACTUAL CONSTRUCTION COSTS AT THE CURREtrr EFFECTIVE RATE. 



Preliminary Estimate 

[;:;(imato Creation Date: 11/30/2010 Nunthor: G7•13G Vornion: 2 

EGtlnwto Good for 6 Mon ths Until O!l/?.?./11 1. ' 
Location: LIVONIA SUB, SIMN, 20.07-66.91 Lf/ .'FlA /L. 

Doscrlptlon of Worl~: Livonia Sub. AMA Jet. C.P. L021 Flood Gnto crossinu tflcoo tracks, Ballpnrk 
estimate. 

COMMENTS Do:~cripllon SuiJDivi~ion QTY UOM L/\DOH M/\TE111/\L TOT/\L 

SIGNAL 
ElECllliC LOCK LIVOHIASUO 2 EJ\ 144,160 70,!'02 :123,010 

SICHI\l nEAN I EA 7,600 7,600 15,000 

UNOERCROUIIO CAOL£11000 2 EJ\ 13,000 9,000 n.ooo 
FIVE IMJI Ofl/10 DAY 4 EJ\ 14.(00 0 14,400 

Suh·Tot~t u 170,060 06,402 274,470 

PROJECT LEVEL COST 

I I COII!INOENCY l 1•5 
.,, 20,660, 14,3101 41,111 1 

Sub-Total a 20,800 14,310 41,171 

To t ;~!:~= 205,!128 10!1,712 315,61\1 

Grand Total = $316,641 
This 15 a "!Jitotuun" estimate, lntcmlolllo provldo n hallpark cost to clotonnlno who !Iter a propo~cd projoct 

warrants lurthor :;llttly. Thl:l cstlm::~lo i!l not to he ~~~ell lor hudgot nulhorily. This ostinmlo Is hilscd 
011 n concoplual dosign, without do tailed onuinoorinu or ::~i to invonti!Jaliou. Quantllion ;mel co:.; Is aro 

oslhtt;tlod usinu ro01tlily avallaiJio lnfotmiltion n1ul oxporioncc with !lint liM projocto. Situ comlillour. 

;mtl ch:mucu; in projoct scopo nml duslon nw; n::~ull in siunilic,..nl coni variance. 

Tuosdny, Mnrch 22, 2011 Pauo 1 of1 



EXHlBITE 

SERVITUDE FOR LEVEE AND FLOOD GATES 

UNITED STATES OF AMERICA) 
STATE OF NEBRASKA ) ss 
COUNTY OF DOUGLAS ) 

BE IT KNOWN, that on this _ _ day of , 20 __ , before 
me, the undersigned Notary Public duly commissioned, sworn and qua lified in and for the 
County of Douglas, State of Ne braska, there in residing, and in the presence of the witnesses 
he reinafter named and undersigned: 

PE RSONALLY CAME AND APPE ARED 

Mr. Tony K. Love, personally known to me to be the Assistant Vice President of UNION 
PACIFIC RAJ LROAD COMPANY, a Delaware corporation ("Grantor") whose Federal 
Employer Identification Number is 94-6001323, who declared that he appears and acts herein for 
and in behalf and in the name of Grantor, and is duly authorized to appear herein pursuant to 
authority granted to him under Grantor's Management Policy Statement. 

And who further declared that G rantor does by these presents, in consideration of the sum 
of Twenty -Nine Thousand Eight Hundred Dollars ($29,800.00), the receipt of which is hereby 
acknowledged by Grantor, and subject to the tem1s and conditions contained herein, does hereby 
grant unto the OFFICE OF COASTAL PROTECTION AND RESTORATION of the State 
of Louisiana ("Grantee"), here in represented by Steve Mathies, Ph .D., Executive Director, 
accepting and acknowledging delivery fo r Grantee, the below-listed servitudes on, along and 
across the property located in St. Charles Parish, Louisiana, shown on Grantor's print dated April 
14, 20 II and last revised June 28, 20 II , marked Exhibit A-1, and described in the legal 
descriptions marked Exhibit A-2, both attached hereto and hereby made a part hereof (the 
"Crossing Area" ), for the sole purpose of construc ting, keeping, using, operating, mainta ining, 
repa irii1g, reconstructing, and/or replacing a flood contro l levee and flood control gate system on 
the Cross ing Area at G rantor' s Milepost 19.20 on Grantor 's Livonia Subdivision. 

As to the portion of the Crossing Area shown on Exhibit A-1 and described in Exhib it 
A-2 as the "Perpetual Flood Protection Easement" (Parcels 7 1-3, and 71 -4), the right here in 
granted is: 

A perpetual and assignable right and servit11de .in the Perpetual Flood Protection 
Easement to construc t, mainta in, repair, operate, pat;o l and replace a flood protection 
leveelfloodwall!floodgate, including all appurtenances thereto. 

As to the portion of the Crossing Area shown on Exhibit A-1 and described in Exhibit 
A-2 as the "Perpetual Drainage Easement" (Parcel 77-1 0), the right herein granted is: 



A perpetual and assignable ri ght and servitude in the Perpetual Drainage Easement to 
construct, maintain, repa ir, operate, patrol and replace an underground drainage pipe, 
including all appurtenances thereto. 

As to the portion of the Crossing /\ rea shown on Exhibit A-1 and described in Exhib it 
A-2 as the "Temporary \Vork Area Easement" and/or the "Perpetual Drainage Easement" 
(Parcels 77-2, 77-7, 77-8, and 77-1 0), the right herein granted is: 

A temporary servitude and right-of-way in, on, over and across the Temporary Work 
Area Easement, for a period not to exceed fifteen months or unti l completion of 
constmction, whichever is Inter, beginning with date possession of the land is granted to 
OCPR, for use by OCPR, its representatives, agents, contractors, and assigns as a work 
area, inc luding the right to deposit fill , spoil and waste material thereon and to perfom1 
any other work necessary and incident to the construction of the WBV 77 Project, 
together with the right to trim, cut, fell and remove therefrom all trees, underbmsh, 
obstructions, and any other vegetation, stmctures, or obstacles within the limits of the 
right-of-way. 

The servitude granted herein is for the purposes described herein. Without limitation of 
the foregoing, this grant does not include the right to insta ll utilities of uny nature, including, 
without limitation, fib'er optic, cable television, electrica l, gas or liquid distribution, and 
telephone lines, or the right to use, or to obtain ingress and egress to or from such Crossing Area 
over, any other property of Grantor. 

The Grantor acknowledges and agrees that the consideration of $29,800.00 constitutes 
full and final settlement for the value of the Crossing Area to be used by Grantee for its levee 
and flood gates and for any and all diminution in the value of Grantor' s remaining property as a 
rcsull of the granting of this Servitude. 

The granting of this Servitude is subject to (i) the extent of Grantor's right, title and 
interest in and to the Crossing Area, (ii) all outstanding and future rights reserved below and 
Grantor's right to renew such rights described below, and (iii) the tem1s and conditions of that 
separate constmction and maintenance contract titled Contract Covering f-lood Gates and Levee 
Near Ama, St. Charles Parish, Louisiana and dated , 20 _ _ , between Grantee and 
Grantor, a copy of which shall be maintained by Grantee at its offices. To the extent the terms 
and conditions of this Servitude conflict wi th t11e terms and conditions of such Contract, the 
terms and conditions of such Contract shall control. 

Grantor reserves unto itself, its grantees, licensees, lessees, successors and 
assigns, the rights to continue to keep, operate, maintain, repair and reconstruct and/or replace all 
cxjsting tracks and other ex isting faci lities located on, upon, over, under and across the Crossing 
Area, and to install, operate, maintain, repair and reconstruct and/or rep lace add itional tracks, 
facilit ies, fiber optics and stmctures on, upon, over, under and across the Crossing Area, but in 
such a way as does not materially interfere with the flood control levee/flood wa ll/flood gate or 
the operation of the flood gate in the Crossing Area. Grantor also reserves the right to grant to 
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others penmss10n to install and use or operate other fac ilities, fiber optics and structures, 
including, but not limited to, underground pipes and conduits, upon and beneath the surface of 
the Crossing Area and overhead wires, cables, poles and/or other structures for the support of 
such facilities that may now or hereafter be on the Crossing Area, but in such a way as does not 
materially interfere with the flood control levee/flood walVflood gate or the operation of the 
flood gate in the Crossing Area. 

NOW UNTO THESE PRESENTS comes Archer Daniels Midland Company 
(hereinafter referred to as "Intervenor"), a Delaware Corporation, duly authorized to do business 
in the State of Louisiana, represented herein by Craig E. Huss, its Senior Vice President, who 
declared that he appears and acts herein for and on behalf and in the name of Intervenor, and is 
duly authorized to appear herein pursuant to authority granted to him under a resolution of the 
Board of Directors of Intervenor on October 15, 1987, appearing herein by virtue of an 
unrecorded Lease of Track between Grantor nnd Intervenor covering one or more of the railroad 
tracks affected hereby, and who declares that Intervenor does hereby accept, ratify, and affim1 
th is Servitude for Levee and Flood Gates in all of its tem1s and conditions. 

[Remainder of page intentionally left blank.] 
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THUS DONE, SIGNED AND PASSED, in the City of Omaha, Douglas County, 
Nebraska, in the presence of the undersigned, competent witnesses, who have hereunto signed 
their names, together with me, Notary, after due read ing of the whole. 

WITNESS: UNION PACrFIC RAILROAD COMPANY 

By __________________________ ___ 

Print Name on Above Line Print Name on Above Line 

Print Title on Above Line 

WTTNESS: 

Print Name on i\bo,·e Line 

Notary Public 

Print Name on Above Line 

My Commission Expires:-- -------------

Notary Seal: 
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TilliS DONE, SIGNED AND PASSED, in the City of Decatur, Macon County, Ill inois, 
in the presence of the undersigned, competent witnesses, who have hereunto signed their names, 
together with me, Notary, after due reading of the whole. 

WITNESS: ARCli ER DANIELS MIDLAND COMPANY 

By __________________________ __ 

Craig E. Huss 
Print Name on Above Line Senior Vice President 

WITNESS: 

Print Name on Above Line 

Notary Public 

Print Name on Above Line 

My Commission Expires: - ----- - ---- ----

Notary Seal: 
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ACCEPTED: 

Accepted on this __ day of , 20 _, in East Baton Rouge 
Parish, Louisiana, in the presence of the undersigned competent witnesses who have accepted 
and signed these presents with said Grantee and me, Notary, after due reading of the whole. 

WITNESS: 

Print Name on Above Line 

WITNESS: 

Print Name on Above Line 

OFFICE OF COASTAL PROTECTION AND 
RESTORATION 

By __________________________ ___ 
Steve Mathies, Ph.D. 
Executive Director 

Notary Public 

Print Name on Above Line 

My Commission Expires: - ----------------------------------

Notary Seal: 
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EXHIBIT A-1 

SURVEY PLAT OF THE CROSSING AREA 
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EXHIBIT A-2 

LEGAL DESCRIPTION OF THE CROSSING AREA 

Parcel 71-3 

A certain portion of ground located in Davis Plantation, Section 28, T 13S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 71-3 and 
described as follows: 

Begin at the intersection of the northerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said point having coord inates of X=3,60 I ,658.32 
Y=521 ,903.67 and go South 05° 12'41 11 East and go along the line between Sections 28 and 29 a 
distance of 101.28 feet to the southerly right of way line of the Union Pacific Railroad; thence go 
South 75°40'0311 West along the southerly right of way line of the Union Pacific Railroad a 
distance of 218.85 feet; thence go North 15°08'1211 West a distance of I 00.0 I feet to the 
northerly right of way line of the Union Pacific Railroad; thence go North 75°40'03" East along 
the northerly right of way line of the Union Pacific Railroad a distance of 236.3 1 feet to the 
POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14, 20 I I, revised June 
28, 20 II and containing 0.5225 acres. 

Parcel 71-4 

A certain portion of ground located in Louisa Plantation, Section 29, T 13S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 71-4 and 
described as fo llows: 

Begin at the intersection of the northerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said point having coordinates of X=3,60 I ,658.32 
Y=521 ,903.67 and go North 75°40'03 11 East along the northerly right of way line of the Union 
Pacific Railroad a di stance of 161.92 feet; thence go South 15°08'12" East a distance of 100.01 
feet to the southerly right of way line of the Union Pacific Railroad; thence go South 75°40'0311 

West along the southerly right of way line of the Union Pacific Railroad a distance of 179.38 feet 
to the line between Sections 28 and 29; thence go North 05° 12'41 11 West a long the line between 
Sections 28 and 29 a distance of 101 .28 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Westem Tie-In 
ri ght of way plans by Dufrene Surveying & Engineering Inc. dated Apri l 14,2011 , revised June 
28, 2011 and containing 0.3918 acres. 



Parcel 77-2 

A ce1tain portion of ground located in Davis Plantation, Section 28, Tl3S, R21 E, 
Southeastern District of Louis iana, West of the Mississippi River, St. Charles Pa1ish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 77-2 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacific 
Railroad and the line between Sections 28 and 29 said point having coordinates of 
X=3,60 I ,658.32 Y= 521 ,903.67 and go South 75°40'03" West along the northerly right of way 
line of the Union Pacific Railroad a distance of 573.39 feet to the POINT OF BEGINNING. 
Thence go South 14° 16'14" East a distance of 28.00 feet; thence go South 75°40'03" West a 
distance of 151.92 feet; thence go North 14°19'57" West a distance of28.00 feet to the northerly 
right of way line of the Union Pacific Railroad; thence go North 75°40'03" East along the 
northerly right of way line of the Union Pacific Railroad a distance of 15 I .89 feet to the POINT 
OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western T ie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April I 4, 20 I I, revised June 
28, 20 II and containing 4,253 square feet. 

Parcel 77-7 

A certa in portion of ground located in Davis P lantation, Section 29, T13S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
be ing a portion of the Union Pacific Railroad ri ght of way, designated as 'Parcel 77-7 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacific 
Railroad and the line between Sections 28 and 29 said point having coordinates of 
X=3,60 I ,658.32 Y=52 I ,903.67 and go South 75°40'03" West along the northerly right of way 
line of the Union Pacific Railroad a distance of 236.31 feet to the POINT OF BEGINNING. 
Thence go South 15°08'12" East a distance of 28.00 feet; thence go South 75°40'03" West a 
distance of337.50 feet; thence go North 14° 16'14" West a distance of28.00 feet to the northerly 
right of way line of the Union Pacific Railroad; thence go North 75°40'03" East along the 
northerly right of way line of the Union Pacific Railroad a distance of 337.08 feet to the POINT 
OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western T ie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14, 20 ll , revised June 
28, 20 II and containing 9,444 square feet. 

Parcel 77-8 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R2l E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Pari sh, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 77-8 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacilic 
Rai lroad and the line between Sections 28 and 29 sa id point having coordinates of 



. 
X=3,601,658.32 Y=521,903.67 and go North 75°40'03" East along the no11herly right of way 
line of the Union Pacific Railroad a distance of 161.92 feet to the POINT OF BEGINN ING. 
Thence go North 75°40'03" East along the northerly right of way line of the Union Pacific 
Railroad a distance of 344.56 feet to a point on a curve; thence go in a westerly direction along a 
curve to the right with a radius of 795.00 feet, an arc length of 88.43 having a chord of 88.38 
bearing South 69°19'06" West; thence go South 14°19'57" East a distance of 18.23 feet; thence 
go South 75°40'03" West a distance of 85.42 feet; thence go South 15°08' 12" East a distance of 
72.0 I feet to the southerly 1ight of way line of the Union Pacific Railroad; thence go South 
75°40'03" West along the southerly right of way line ofthe Union Pacific Railroad a distance of 
170.92 feet; thence go North 15°08'12" West a distance of I 00.01 feet to the POINT OF 
BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western T ie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14,2011, revised June 
28, 20 II and conta ining 19,990 square feet. 

Parcel 77-10 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad •ight of way, designated as Parcel 77-10 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacific 
Railroad and the line between Sections 28 and 29 said point having coordinates of 
X=3,601,658.32 Y=521,903.67 and go North 75°40'03" East along the northerly right of way 
line of the Union Pacific Railroad a distance of 265.32 feet to the POINT OF BEGINNING. 
Thence go North 75°40'03" East along the northerly right of way line of the Union Pacific 
Railroad a distance of20.00 feet; thence go South 14°19'57" East a distance of 100.00 feet to the 
southerly r right of way line of the Union Pacific Railroad; thence go South 75°40'03" West 
along the southerly right of way line of the Union Pacific Rai lroad a distance of 20.00 feet; 
thence go North 14°19'57" West a distance of 100.00 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14,20 11 , revised June 
28, 20 II and containing 2,000 square feet. 



EXHIBIT F 

CONTRACTOR'S 
RIGHT OF ENTRY AGREEMENT 

THIS AGREEMENT is made and entered into as of the __ day of 
20 __ , by and between UNION PACIFIC RAILROAD 

COMPANY, a Delaware corporation ("Railroad"); and 

-----------------------------------------------' a corporation ("Contractor"). 

RECITALS: 

Contractor has been hired by the United States of America, U.S . Army Corps of 
Engineers or Office of Coastal Protection and Restoration or its assignee other than the U.S. 
Army Corps of Engineers [strike whichever has not engaged the Contractor] ("Govemment") 
to perform work relating to the construction and installation of a flood gate system and a flood 
control levee as part of Govemment's West Bank and Vicini ty Hurricane Protection Project near 
Ama, St. Charles Parish, Louisiana (the "work"), with all or a portion of such work to be 
performed on property of Railroad in the vicinity of Railroad's Milepost I 9 on Railroad's 
Livonia Subdivision, on the port ion of Railroad's property shown on the plat of survey dated 
April I 4, 20 II and last rev ised June 28, 20 I I, marked Exhibit A-1, and described in the legal 
description marked Exhibit A-2, both attached hereto and hereby made a part hereof (the 
"Crossing Area"). 

The work is the subject of a contract titled Contract Covering Flood Gates and Levee 
Near Ama, St. Charles Parish, Lou isiana and dated between Rai lroad 
and Office of Coastal Protection and Restoration (the "Contract"); and is further the subject of a 
concurrence letter issued by the Govemment to Office of Coastal Protection and Restoration 
dated (the "Concurrence Letter"). 

"Project Agreement" means "Concurrence Let1er" if Contractor has contracted for the 
work with U.S. Am1y Corps of Engineers, and "Contract" if Contractor has contracted with 
Office of Coastal Protection and Restoration or its assignee other than the U.S. Army Corps of 
Engineers. 

Railroad is willing to permit Contractor to perform the work described above at the 
location described above subject to the tem1s and conditions contained in this Agreement. 

AGREEMENT: 

NOW, THEREFORE, it is mutually agreed by and between Railroad and Contractor, as 
follows: 



ARTICLE 1- DEFINITION OF CONTRACTOR. 

For purposes of this Agreement, all references in this agreement to ContTactor shall 
include Contractor's contractors, subcontractors, officers, agents and employees, and others 
acting under its or their authority. 

ARTICLE 2- RIGHT GRANTED; PURPOSE. 

A. Railroad hereby grants to Contractor the right, during the te rm hereinafter stated 
and upon and subject to each and all of the terms, provisions and conditions herein contained, to 
enter upon and use the Crossing Area described in the Recitals for the purpose of performing the 
work described in the Recitals above. The right herein granted to Contractor is limited to the 
Crossing Area, or other land as designated by the Railroad Representative named in Article 5. 

B. Subject to the te rms and conditions of this Agreement, Contractor shall have the 
right during its performance of the work described herein to the use of the existing at-grade 
crossing located at Railroad 's DOT Crossing No. 920383U. The Contractor shall not use such 
crossing unless a Railroad flagman is present at the work site and is providing flagging 
protection at the crossing. The Contractor, at its expense, sha11 be responsible for upgrading the 
approach surfaces if needed. In addition, if the Railroad Representative detem1ines that 
improvements are needed to the crossing surface between the track tie ends in order to handle the 
amount or type of construction tTaffic over the crossing, the Railroad shall make such 
improvements at Contractor's expense. 

ARTICLE 3- TERl\1S AND CONDITIONS CONTAINED IN EXH lBITS B. C AND D. 

The terms and conditions contained in Exhibit B, Exhibit C and Exhibit D, at1ached 
hereto, arc hereby made a part of this Agreement. 

ARTICLE 4- CONTRACTOR'S WORK. 

Contractor shall perform its work in compliance with fina l plans approved by Railroad 
and the tem1s and conditions of the Project Agreement. 

ARTICLE 5- ALL EXI)ENSES TO BE BORNE BY 
CONTRACTOR; RAILROAD REPRESENTAT£VE. 

A. Contractor confin11S that all Reimbursable Costs incurred by Owner as set forth in 
the Project Agreement, shall be billed by Owner to ContTactor and that Contractor sha11 pay such 
bi1ling within sixty (60) days of its receipt of billing from Ov,rner. Contractor confinns that it 
shall make its own arrangements with the Government concerning its reimbursement of such 
payments to Owner. 

B. Contractor shall coordinate all of its work with the fo llowing Railroad 
representative or his or her duly authorized representative (the "Rai lroad Representative"): 
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LEWIS J. GOMEZ, JR 
5245 RIVER ROAD 
A YONDALE, LA 70094 
Work Phone: 504-342-3703 
Fax: 504-342-3772 
Cell Phone: 225-776-5996 I Pager: 888-858-7243 

C. Contractor, at its own expense, shall adequately police and supervise all work to 
be performed by Contractor and shall ensure that such work is perforn1ed in a safe manner as set 
forth in Section 7 of Exhibit B. The responsibility of Contractor for safe conduct and adequate 
policing and supervision of Contractor's work shall not be lessened or otherwise affected by 
Railroad's approval of plans and specifications involving the work, or by Railroad 's 
collaboration in performance of any work, or by the presence at the work site of a Railroad 
Representative, or by compliance by Contractor with any requests or recommendations made by 
Rai lroad Representative. 

ARTICLE 6- SCHEDULE OF WORK ON A MONTHLY BASIS. 

The Contractor, at its expense, shall provide on a monthly basis a detailed schedule of 
work to the Rai lroad Representati ve named in Article 5B above. The reports shall start at the 
execution of this Agreement and continue until this Agreement is tern1inated as provided in this 
Agreement or until the Contractor has completed all work on Railroad's property. 

ARTICLE 7- TERM: WORK SCHEDULES AND WORK WINDOWS; FLAGGING 

A. The grant of right herein made to Contractor shall commence on the date of this 
Agreement, and continue until completion of construction of the work and turnover to the 
Coastal Protection and Restoration Authority. Contractor agrees to notify the Railroad 
Representative in writing of such completion and turnover. 

B. Contractor confirms that it shal l comply with work schedules and work windows 
as set forth in the and that its work may be restricted and rescheduled as set forth in the Project 
Agreement. Contractor confirms that the Railroad Representative shall have the right if the need 
arises to cancel or modify a scheduled work window on short notice including, without 
limitation, on the day of the scheduled work window due to train operations or congestion on 
Railroad's line at the work site and/or the adjacent line of railroad jointly owned by the Railroad 
and the BNSF Ra ilway Company. Owner will not unreasonably cancel or modify work 
windows, and will do so only in response to a true business necessity. 

C. Contractor confirn1s that a Railroad Oagman shall be present for the entire 
duration of construction work on Railroad's property and that Railroad's flagging protection is 
estimated to costS I ,280.00 per day. 
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ARTICLE 8- CERTIFICATE OF INSURANCE. 

A. Before commencing any work, Contractor will provide Railroad with the (i) 
insurance binders, policies, certificates and endorsements set forth in Exhibit C of this 
Agreement, and (i i) the insurance endorsements obtained by each subcontractor as required 
under Section 12 of Exhibit B of this Agreement. 

B. All insurance conespondence, binders, policies, certificates and endorsements 
shall be sent to: 

ARTICLE 9-

Union Pacific Railroad Company 
Real Estate Depa~tment 
1400 Douglas Street 
Mail Stop 1690 
Omaha, Nebraska 681 79 
Attn: Folder No. 2645-40 

DISMISSAL OF CONTRACTOR'S EMPLOYEE. 

At the request of Railroad, Contractor shall remove from Railroad 's property any 
employee of Contractor who fails to conform to the instmctions of the Railroad Representative in 
connection with the work on Railroad's property, and any right of Contractor hereunder shall be 
suspended until such removal has occurred. Contractor shall indemnify Railroad against any 
claims arising from the removal of any such employee from Railroad's propetty. 

ARTICLE 10- ADMINISTRATIVE FEE. 

Upon the execution and delivery of this Agreement, Contractor shall pay to Railroad One 
Thousand and noll 00 Dollars ($1 ,000.00) as reimbursement for clerical, administrative and 
handling expenses in connection with the processing of this Agreement. 

ARTICLE 11 - CROSSINGS. 

Contractor confirms that the only crossing of Owner's tracks for construction purposes 
that the Owner is allowing for this Project is the existing crossing at Owner's DOT Crossing No. 
920383U and that Contntctor's use of such crossing is subject to the tem1s and cond itions of this 
Agreement and the Project Agreement. 

ARTICLE 12- EXPLOSIVES. 

Explosives or other highly flammable substances shall not be stored or used on 
Railroad's property without the prior written approval of Railroad. 
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ARTICLE 13- TRAIN DELAY COSTS; 
RIG HT OF RAn-ROAD TO REMEDY TRACK DISRUPTION. 

A. "Train Delay Costs" are the actual and reasonable costs and expenses incurred by 
Railroad caused by delay in returning Railroad 's facilities to their fully operational status and 
Railroad resuming normal train operations during a train service disruption caused by 
Contractor's work or omission, including, without limitation, car hire, alternative lading 
transportation, work train charges, direct and indirect labor costs and Railroad 's standard labor 
additi,·es, congestion costs, loss of business, and penalties or liability, incurred by Railroad due 
to Railroad's inability to fully serve its shippers in a timely manner; but excluding any delay due 
to construction within the work windows set forth in the Work Schedule or otherwise agreed to 
by Owner, or due to Railroad's perfom1ance of Owner's Work not in accordance with the Work 
Schedule. Train Delay Costs incorporate all of the aforementioned direct and ind irect costs, 
including, without limitation, collateral congestion as calculated by any combination of Rai lroad 
capacity analytics, bottleneck tools and/or rail dispatch or queuing simulation software. 
Contractor acknowledges that calculation of such costs and expenses by any combination of 
Railroad capacity analytics, bonleneck tools, and/or rail dispatch or queuing simulation software 
such as RTC (Rail Traffic Controller) or other proprietary software developed and maintained by 
Railroad and used regularly for Railroad 's maintenance and infrastructure planning is presumed 
reasonable hereunder. 

B. Contractor acknowledges that the continuous operation of Rai lroad's ma in ra il 
line is of great importance and that the disruption of Rai lroad's operations may cause Railroad to 
incur losses and expenses, and may impair the transportation of goods in interstate commerce. 
Contractor shall perform its work in strict compliance with the Work Schedule, or other work 
window periods that have been mutually agreed upon by Contractor and the Railroad 
Representative named in Article 5. "Work Schedule" means the agreed-to timing and duration 
of the various Project construction work phases and sequences, approved in writing by 
Contractor and Railroad, that is based on the "UPRR Track Windows and Construction 
Sequence" marked Exhibit F, attached hereto and hereby made a part hereof. The Government, 
Contractor, and Railroad shall meet promptly after the contract for the Project construction work 
is awarded to set the Work Schedule, and shall coordinate as necessary. Railroad hereby a&rrees 
to the minimum number, duration, and frequency of track windows as set forth in Exhibit F. 
Any work windows beyond the minimum set forth in Exhibit F shall be subject to Railroad's 
approval, in Railroad's sole discretion. Contractor agrees that the Railroad Representative shall 
have the right to shut down all work of Contractor on Railroad 's property if Contractor has not 
completed its scheduled work within the time periods set forth in the Work Schedule or as 
otherwise mutually agreed upon between Contractor and the Railroad Representative. 

C. Contractor will reimburse Railroad for act11al and reasonable Train Delay Costs 
related to nonscheduled disruptions to Railroad 's operations caused by any work performed by 
Contractor under this Agreement or any Contractor omission, other than construction within the 
agreed-upon work windows, but including without limitation failure to clear track areas in a 
timely manner. No Train Delay Costs are due or payable for delay arising from construction 
within the work windows set forth in the Work Schedule or that have been otherwise agreed to 
by Railroad. 
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D. Contractor agrees that if it will be unable to quickly remedy any disruption to 
Railroad 's train operations beyond any work window authorized by the Work Schedule or 
Rai lroad Representative, Railroad, at Contractor's actual and reasonable expense, has the right 
(but not the obligation) to immediately use Railroad's personnel and equipment (or contracted 
personnel and equipment) to assist Contractor in remedying the disruption, upon concurrence or 
request by Government. 

E. Contractor, at no cost to Railroad, shall acquire a perfom1ance bond issued by a 
reputable surety company in the amount of Six Jlundred TI1ousand Dollars ($600,000.00) that 
includes and insures, among other things, the payment of all Train Delay Costs incurred by 
Rai lroad. Contractor confirms that the $600,000.00 figure is based on probabilistic model of 
outcomes, and lhe actual claim by Railroad against such bond amount will be based on the 
number of curfews and performance, and Railroads actual Train Delay Costs charged to 
Contractor may exceed $600,000.00. 

IN WITNESS WHEREOF, the parties hereto have duly executed this agreement in 
dupl icate as of the date first herein written. 

UNION PAClFIC RAJLROAD COMPAl\ry 

By: _____________ _ 
Title: _____________ _ 

(Name of Contractor) 

By: _____________ _ 
Title: ______________ _ 
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Parcel 71-3 

EXHIBIT A-2 
TO 

CONTRACTOR'S RIGHT OF ENTRY Agreement 

LEGAL DESCRIPTION OF THE CROSSING AREA 

A certain portion of ground located in Davis Plantation, Section 28, Tl3S, R21E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 71-3 and 
described as follows: 

Begin at the intersection of the northerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said point having coordinates of X=3,601 ,658.32 
Y=521,903.67 and go South 05°12'41" East and go along the line between Sections 28 and 29 a 
distance of 101.28 feet to the southerly right of way line of the Union Pacific Railroad; thence go 
South 75°40'03" West along the southerly right of way line of the Union Pacific Railroad a 
distance of 218.85 feet; thence go North 15°08'12" West a distance of 100.01 feet to the 
northerly right of way line of the Union Pacific Railroad; thence go North 75°40'03" East along 
the northerly right of way line of the Union Pacific Railroad a distance of 236.31 feet to the 
POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14, 2011, revised June 
28, 2011 and containing 0.5225 acres. 

Parcel 71-4 

A certain portion of ground located in Louisa Plantation, Section 29, Tl3S, R21 E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 71-4 and 
described as follows: 

Begin at the intersection of the northerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said point having coordinates of X=3,601,658.32 
Y=521 ,903.67 and go North 75°40'03" East along the northerly right of way line of the Union 
Pacific Railroad a distance of 161.92 feet; thence go South 15°08'12" East a distance of 100.01 
feet to the southerly right of way line of the Union Pacific Railroad; thence go South 75°40'03" 
West along the southerly right of way line of the Union Pacific Railroad a distance of 179.38 feet 
to the line between Sections 28 and 29; thence go North 05°12'41" West along the line between 
Sections 28 and 29 a distance of 101.28 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated Apri114, 2011, revised June 
28, 2011 and containing 0.3918 acres. 



Parcel 77-2 

A certain portion of ground located in Davis Plantation, Section 28, Tl3S, R21 E, 
Southeastem District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 77-2 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacific 
Railroad and the line between Sections 28 and 29 said point having coordinates of 
X=3,601,658.32 Y=521,903.67 and go South 75°40'03" West along the northerly right of way 
line of the Union Pacific Railroad a distance of 573.39 feet to the POINT OF BEGINNTNG. 
Thence go South 14°16'14" East a distance of 28.00 feet; thence go South 75°40'03" West a 
distance of 151.92 feet; thence go North 14° 19'57" West a distance of 28.00 feet to the northerly 
right of way line of the Union Pacific Railroad; thence go North 75°40'03" East along the 
northerly right of way line of the Union Pacific Railroad a distance of 151.89 feet to the POINT 
OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Westem Tie-fn 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14, 2011, revised June 
28, 2011 and containing 4,253 square feet. 

Parcel 77-7 

A certain pm1ion of ground located in Davis Plantation, Section 29, Tl3S, R21E, 
Southeastem District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 77-7 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacific 
Railroad and the line bet\veen Sections 28 and 29 said point having coordinates of 
X=3,601,658.32 Y=521,903.67 and go South 75°40'03" West along the northerly right of way 
line of the Union Pacific Railroad a distance of 236.31 feet to the POINT OF BEGINNING. 
Thence go South 15°08'12" East a distance of 28.00 feet; thence go South 75°40'03" West a 
distance of337.50 feet; thence go North 14°16'14" West a distance of28.00 feet to the northerly 
right of way line of the Union Pacific Railroad; thence go North 75°40'03" East along the 
northerly right of way line of the Union Pacific Railroad a distance of 337.08 feet to the POINT 
OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Westem Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14, 2011, revised June 
28, 20 11 and containing 9,444 square feet. 

Parcel 77-8 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R21E, 
Southeastem District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 77-8 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacific 
Railroad and the line between Sections 28 and 29 said point having coordinates of 



X=3,601 ,658.32 Y=521,903.67 and go North 75°40'03" East along the northerly right of way 
line of the Union Pacific Railroad a djstance of 161.92 feet to the POINT OF BEGINNING. 
Thence go North 75°40'03" East along the northerly right of way line of the Union Pacific 
Railroad a distance of 344.56 feet to a point on a curve; thence go in a westerly direction along a 
curve to the right with a radius of 795.00 feet, an arc length of 88.43 having a chord of 88.38 
bearing South 69°19'06" West; thence go South 14°19'57" East a distance of 18.23 feet; thence 
go South 75°40'03" West a distance of 85.42 feet; · thence go South 15°08' 12" East a distance of 
72.01 feet to the southerly right of way line of the Union Pacific Railroad; thence go South 
75°40'03" West along the southerly right of way line of the Union Pacific Railroad a distance of 
170.92 feet; thence go North 15°08'12" West a distance of 100.01 feet to the POINT OF 
BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April14, 2011, revised June 
28,2011 and containing 19,990 square feet. 

Parcel 77-10 

A certain portion of ground located in Louisa Plantation, Section 29, Tl3S, R21E, 
Southeastern District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, 
being a portion of the Union Pacific Railroad right of way, designated as Parcel 77-10 and 
described as follows: 

Commence from the intersection of the northerly right of way line of the Union Pacific 
Railroad and the line between Sections 28 and 29 said point having coordinates of 
X=3,601 ,658.32 Y=521 ,903.67 and go North 75°40'03" East along the northerly right of way 
line of the Union Pacific Railroad a distance of 265.32 feet to the POINT OF BEGINNING. 
Thence go North 75°40'03" East along the northerly right of way line of the Union Pacific 
Railroad a distance of20.00 feet; thence go Soi1th 14°19'57" East a distance of 100.00 feet to the 
southerly r right of way line of the Union Pacific Railroad; thence go South 75°40'03" West 
along the southerly right of way line of the Union Pacific Railroad a distance of 20.00 feet; 
thence go North 14°19'57" West a distance of 100.00 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In 
right of way plans by Dufrene Surveying & Engineering Inc. dated April 14,201 1, revised June 
28, 2011 and containing 2,000 square feet. 



Section 1. 

EXHIBITB 
TO 

CONTRACTOR'S RIGHT OF ENTRY AGREEl\tlENT 

NOTICE OF COMMENCEMENT OF WORK- FLAGGING. 

A. Contractor agrees to notify the Railroad Representative at least ten ( 1 0) working 
days in advance of Contractor commencing its work and at least thirty (30) working days in 
advance of proposed performance of any work by Contractor in which any person or equipment 
will be within twenty-five (25) feet of any tniCk, or will be near enough to any track that any 
equipment extension (such as, but not limited to, a crane boom) will reach to within twenty-five 
(25) feet of any track. No work of any kind shall be performed, and no person, equipment, 
machinery, tool(s), material(s), vehicle(s), or thing(s) shall be located, operated, placed, or stored 
within twenty-five (25) feet of any of Railroad's track(s) at any time, for any reason, unless and 
until a Railroad flagman is provided to watch for trains. Upon receipt of such thirty (30)-day 
notice, the Railroad Representative will detem1ine and inform Contractor whether a flagman 
need be present and whether ContTactor needs to implement any special protective or safety 
measures. If Railroad performs any flagging, or other special protective or safety measures are 
performed by Railroad, Conn·actor agrees that Contractor is not relieved of any of its 
responsibilities or liabilities set forth in this Agreement. 

B. The rate of pay per hour for each flagman will be the prevailing hourly rate in 
effect for an eight-hour day for the class of flagmen used during regularly assigned hours and 
overtime in accordance with Labor Agreements and Schedules in effect at the time the work is 
perfom1ed. In addition to the cost of such labor, a composite charge for vacation, holiday, health 
and welfare, supplemental sickness, Railroad Retirement and unemployment compensation, 
supplemental pension, Employees Liability and Property Damage and Administration will be 
included, computed on actual payroll. The composite charge will be the prevaiEng composite 
charge in effect at the time the work is performed. One and one-half times the cunent hourly 
rate is paid for overtime, Saturdays and Sundays, and tv.;o and one-half times cunent hourly rate 
for holidays. Wage rates are subject to change, at any time, by law or by agreement between 
Railroad and its employees, and may be retroactive as a result of negotiations or a ruling of an 
authorized governmental agency. Additional charges on labor are also subject to change. If the 
wage rate or additional charges are changed, Contractor (or the governmental entity, as 
applicable) shall pay on the basis of the new rates and charges. 

C. Reimbursement to Railroad will be required covering the full eight-hour day 
during which any flagman is furnished, unless the flagman can be assigned to other Railroad 
work during a portion of such day, in which event reimbursement will not be required for the 
portion of the day during which the flagman is engaged in other Railroad work. Reimbursement 
will also be required for any day not actually worked by the flagman following the flagman's 
assignment to work on the project for which Railroad is required to pay the flagman and which 
could not reasonably be avoided by Railroad by assignment of such flagman to other work, even 
though Contractor may not be working during such time. W11en it becomes necessary for 
Railroad to bulletin and assign an employee to a flagging position in compliance with union 



collective bargaining agreements, Contractor must provide Railroad a minimum of five (5) days 
notice prior to the cessation of the need for a flagman. If five (5) days notice of cessation is not 
given, Contractor will still be required to pay flagging charges for the five (5) day notice period 
requ ired by union agreement to be given to the employee, even though flagging is not required 
for that period. An additional thirty (30) days notice must then be given to Railroad if flagging 
services are needed again after such five day cessation notice has been given to Railroad. 

Section 2. LIMITATION AND SUBORDINATION OF IUGHTS GRANTED 

A. The foregoing grant of right is subject and subordinate to the prior and continuing 
right and obl igation of the Railroad to use and maintain its entire property inc luding the right and 
power of Railroad to constmct, maintain, repair, renew, use, operate, change, modify or relocate 
railroad tracks, roadways, signal, communication, fiber optics, or other wirelines, pipelines and 
other facilities upon , along or across any or all parts of its property, a ll or any of which may be 
freely done at any time or times by Railroad, except during the work windows established in the 
Work Schedule or as otherwise agreed by Railroad without liability to Contractor or to any other 
party for compensation or damages. 

B. The foregoing grant is also subject to a ll outstanding superior rights (whether 
recorded or unrecorded and including those in favor of licensees and lessees of Railroad 's 
property, and others) and the right of Railroad to renew and extend the same, and is made 
without covenant of title or for quiet enjoyment. 

Section 3. NO INTERFERENCE WITH 
OJ>ERA TIONS OF RAILROAD AND ITS TENANTS. 

A. ContTactor shall conduct its operations so as not to interfere with the continuous 
and uninterrupted use and operation of the railroad tracks and property of Railroad, including 
without limitation, the operations of Railroad 's lessees, licensees or others, unless specifically 
authorized in advance by the Railroad Representati ve, except during work windows established 
in the Work Schedule or as otherwise agreed by Railroad. Nothing shall be done or permitted to 
be done by ContTac tor at any time that would in any manner impair the sa fety of such operations. 
When not in use, Contractor's machinery and materials shall be kept at least fifty (50) feet from 
the centerline of Ra ilroad's nearest tTack, and there shall be no vehicular crossings of Railroads 
tracks except at ex isting open public crossings. 

B. Operations of Railroad and work performed by Railroad personnel and delays in 
the work to be performed by Contractor caused by such railroad operations and work are 
expected by Contractor, except during work windows established in the Work Schedule or as 
otherwise agreed by Railroad, and Contractor agrees that Railroad shall have no liabili ty to 
Contractor, or any other person or entity for any such delays. The Contractor shall coordinate its 
acti vities with those of Railroad and third parties so as to avoid interference with railroad 
operations. The safe operation of Railroad train movements and other activities by Railroad 
takes precedence over any work to be performed by Contractor. 
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Section 4. LIENS. 

Contractor shall pay in full all persons who perform labor or provide materials for the 
work to be performed by Contractor. Contractor shall not create, permit or suffer any 
mechanic's or materialmen's liens of any kind or nature to be created or enforced against any 
property of Railroad for any such work perforn1ed. Contractor shall indemnity and hold 
harmless Railroad from and against any and all liens, claims, demands, costs or expenses of 
whatsoever nature in any way connected with or growing out of such work done, labor 
perforn1ed, or materials furnished. If Contractor fails to promptly cause any lien to be released 
of record, Railroad may, at its election, discharge the lien or claim of lien at Contractor's 
expense. 

Section 5. PERMITS- COMPLIANCE WITH LAWS. 

In the prosecution of the work covered by this Agreement, Contractor shall secure any 
and all necessary permits and shall comply with all applicable federal, state and local laws, 
regulations and enactments affecting the work including, without limitation, all applicable 
Federal Railroad Administration regulations. 

Section 6. J>ROTECTION OF FIBER OPTIC CABLE SYSTEMS. 

A. Fiber optic cable systems may be buried on Railroad's property . Protection of the 
fiber optic cable systems is of extreme importance since any break could disrupt service to users 
resulting in business interruption and loss of revenue and profits. Contractors shall telephone 
Railroad during normal business hours (7:00 a.m. to 9:00 p.m. Central Time, Monday through 
Friday, except holidays) at 1-800-336-9193 (also a 24-hour, 7-day number for emergency calls) 
to determine if fiber optic cable is buried anywhere on Railroad's property to be used by 
Contractor. If it is, Contractor will telephone the telecommunications company(ies) involved, 
make arrangements for a cable locator and, if applicable, for relocation of other protection of the 
fiber optic cable. Contractor shall not commence any work until all such protection or relocation 
(if applicable) has been accomplished. 

B. In addition to other indemnity provisions in this Agreement, Contractor shall 
indemnity, defend and hold Railroad harmless from and against all costs, liability and expense 
whatsoever (including, without limitation, attorneys' fees, court costs and expenses) arising out 
of any act or omission of Contractor, its agents and/or employees, that causes or contributes to 
(1) any damage to or destruction of any telecommunications system on Railroad 's property, 
and/or (2) any injury to or death of any person employed by or on behalf of any 
telecommunications company, and/or its contractor, agents and/or employees, on Railroad's 
property. Contractor shall not have or seek recourse against Railroad for any such claim or cause 
of action for alleged loss of profits or revenue or loss of service or other consequential damage to 
a telecommunication company using Railroad's property or a customer or user of services of the 
fiber optic cable on Railroad's property. 
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Section 7. SAFETY. 

A. Safety of personnel, property, rail operations and the public is of paramount 
importance in the prosecution of the work performed by Contractor. Contractor shall be 
responsible for initiating, maintaining and supervising all safety, operations and programs in 
connection with the work. Contractor shall at a minimum comply with Railroad's safety 
standards listed in Exhibit D, hereto attached, to ensure uniformity with the safety standards 
followed by Railroad's own forces. As a part of Contractor's safety responsibilities, Contractor 
shall notify Railroad if Contractor determines that any ofRailroad's safety standards are contrary 
to good safety practices. Contractor shall furnish copies of Exhibit D to each of its employees 
before they enter the job site. 

B. Without limitation of the provisions of paragraph A above, Contractor shall keep 
the job site free from safety and health hazards and ensure that its employees are competent and 
adequately trained in all safety and health aspects of the job. 

C. Contractor shall have proper first aid supplies available on the job site so that 
prompt first aid services may be provided to any person injured on the job site. Contractor shall 
promptly notify Railroad of any U.S. Occupational Safety and Health Administration reportable 
injuries. Contractor shall have a nondelegable duty to control its employees while they are on 
the job site or any other property of Railroad, and to be certain they do not use, be under the 
influence of, or have in their possession any alcoholic beverage, drug or other substance that may 
inhibit the safe performance of any work. 

D. If and when requested by Railroad, Contractor shall deliver to Railroad a copy of 
Contractor's safety plan for conducting the work (the "Safety Plan"). Railroad shall have the 
right, but not the obligation, to require Contractor to conect any deficiencies in the Safety Plan. 
The terms of this Agreement shall control if there are any inconsistencies between this 
Agreement and the Safety Plan. 

Section 8. INDEMNITY. 

A. To the extent not prohibited by applicable statute, Contractor shall indemnify, 
defend and hold ham1less Railroad, its affiliates, and its and their officers, agents and 
employees (individually an "Indemnified Party" or collectively "Indemnified Parties") from and 
against any and all loss, damage, injury, liability, claim, demand, cost or expense (including, 
without limitation, attorney's, consultant's and expert's fees, and court costs), fine or penalty 
(collectively, "Loss") incuned by any person (including, without limitation, any Indemnified 
Party, Contractor, or any employee of Contractor or of any Indemnified Party) arising out of or 
in any manner connected with (i) any work perfonned by Contractor, or (ii) any act or omission 
of Contractor, its officers, agents or employees, or (iii) any breach of this Agreement by 
Contractor. 

B. The right to indemnity under this Section 8 shall accrue upon occurrence of the 
event giving rise to the Loss. 
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C. The right to indemnity under this Section 8 shall apply regardless of any 
negligence or strict liability of any Indemnified Party, except where the Loss is caused by the 
sole active negligence of an Indemnified Party as established by the final judgment of a court of 
competent jurisdiction. The sole active negligence of any Indemnified Party shaJJ not bar the 
recovery of any other Indemnified Party. However, this Section 8C shaJJ not apply to any 
contractor of Office of Coastal Protection and Restoration or its assignee, other than 
Government or its Contractor. Moreover, this Section 8C shall not apply to any Contractor of 
Government unless Railroad has paid to the contTactor the increased cost of the additional 
coverage described in Section G of Exhibit C of this Agreement, in excess of the cost of the 
insurance required herein without said additional coverage. 

D. Contractor expressly and specificaJJy assumes potential liability under this 
Section 8 for claims or actions brought by Contractor's own employees. Contractor waives any 
immunity it may have under worker's compensation or industrial insurance acts to indemnify 
the Indemnified Parties under this Section 8. Contractor acknowledges that this waiver was 
mutually negotiated by the parties hereto. 

E. No court or jury findings in any employee's suit pursuant to any worker's 
compensation act or the Federal Employers' Liability Act against a party to this Agreement may 
be relied upon or used by Contractor in any attempt to assert liability against any Indemnified 
Party. 

F. The provtswns of this Section 8 shal1 survive the completion of any work 
performed by Contractor or the termination or expiration of this Agreement. In no event shall 
this Section 8 or any other provision of this Agreement be deemed to limit any liability 
Contractor may have to any Indemnified Party by statute or under common law. 

G. Notwithstanding other provisions to the contrary in this Section 8, the 
Contractor's liability under this Section 8 shall be limited to amounts equal to the levels of 
msurance coverage required to be carried by Contractor as set forth in Exhibit C of this 
Agreement. 

Section 9. RESTORATION OF PROPERTY. 

In the event Railroad authorizes Contractor to take down any fence of Railroad or in any 
manner move or disturb any of the other property of Railroad in connection with the work to be 
performed by Contractor, then in that event Contractor sha11, as soon as possible and at 
Contractor's sole expense, restore such fence and other property to the same condition as the 
same were in before such fence was taken down or such other property was moved or disturbed. 
Contractor shall remove all of Contractor's tools, equipment, rubbish and other materials from 
Railroad's property promptly upon completion of the work, restoring Railroad's property to the 
same state and condition as when Contractor entered thereon with exception of the 
improvements constructed pursuant to the Project. 
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Section 10. WAIVER OF DEFAULT. 

Waiver by Ra ilroad of any breach or default of any condition, covenant or agreement 
herein contained to be kept, observed and performed by Contractor shall in no way impair the 
ri ght of Railroad to avail itself of any remedy for any subsequent breach or default. 

Section 11. MODIF ICATION - ENTffiE AGREEMENT. 

No modification of this Agreement shall be effecti ve unless made in writing and signed 
by Contractor and Railroad. This Agreement and the exhibits attached hereto and made a part 
hereof constitute the entire understanding between Contractor and Railroad and cancel and 
supersede any prior negotiations, understandings or agreements, whether wlilten or oral , with 
respect to the work to be perfom1ed by Contractor. 

Section 12. ASSIGNMENT- SUBCONTRACTING. 

Contractor shall not assign or subcontract this Agreement, or any interest therein, without 
the writlen consent of the Railroad. Contractor shall be responsible for the acts and omissions of 
all subcontractors. Before Contractor commences any work, the Contractor shall, except to the 
extent prohibited by law: ( I) require each of its subcontractors to include the Contractor as 
"Additional Insured" in the subcontractor's Commercial Genera l Liabili ty policy and Business 
Automobi le policies with respect to all liabilities arising out of the subcontTactor's performance 
of work on behalf of the Contractor by endorsing these policies with ISO Additional Insured 
Endorsements CO 20 26, und CA 20 48 (or substitute forms providing equivalent coverage; (2) 
require each of its subcontractors to endorse their Commercial General Liabil ity Policy with 
"Contractual Liability Railroads" ISO Form CO 24 17 I 0 0 l (or a substi tute fom1 providing 
equivalent coverage) for the job site; and (3) req uire each of its subcontractors to endorse their 
Business Automobile Policy with "Coverage For Certain Operations In Connection With 
Railroads" ISO Fom1 CA 20 70 10 01 (or a substitute form providing equiva lent coverage) fo r 
the job site. 
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EXHIBITC 
TO 

CONTRACTOR'S RIGHT OF ENTRY AGREEMENT 

Union Pacit1c Railroad Company 
Insurance Provisions For 

Contractor's Right of Entry Agreement 

Contractor shall, at its sole cost and expense, procure and maintain during the course of the 
Project and until all Project work on Railroad's property has been completed and the Contractor 
has removed all equipment and materials from Railroad's prope1ty and has cleaned and restored 
Railroad's property to Railroad's satisfaction, the following insurance coverage: 

A. Commercial General Liability insurance. Commercial general liability (CGL) with a 
limit of not less than $5,000,000 each occurrence and an aggregate limit of not less than 
$10,000,000. CGL insurance must be written on ISO occuiTence form CG 00 01 12 04 
(or a substitute form providing equivalent coverage). 

The policy must also contain the following endorsement, which must be stated on the 
certificate of insurance: 

• Contractual Liability Railroads JSO form CG 24 17 10 01 (or a substitute form 
providing equivalent coverage) showing "Union Pacific Railroad Company 
Property" as the Designated Job Site. 

• Designated Construction Project(s) General Aggregate Limit ISO Form CG 25 03 
03 97 (or a substitute form providing equivalent coverage) showing the project on 
the f01m schedule. 

B. Business Automobile Coverage insurance. Business auto coverage written on ISO form 
CA 00 01 10 01 (or a substitute form providing equivalent liability coverage) with a 
combined single limit of not less $5,000,000 for each accident and coverage must include 
liability arising out of any auto (including owned, hired and non-owned autos). 

The policy must contain the following endorsements, which must be stated on the 
certificate of insurance: 

• Coverage For Certain Operations In Connection With Railroads ISO form CA 20 
70 10 01 (or a substitute fonn providing equivalent coverage) showing "Union 
Pacific Property" as the Designated Job Site. 

• Motor CatTier Act Endorsement - Hazardous materials clean up (MCS-90) if 
required by law. 

C. Workers' Compensation and Employers' Liability insurance. Coverage must include 
but not be limited to: 

• Contractor's statutory liability under the workers' compensation laws of the state 
where the work is being perfonned. 



• Employers' Liabil ity (Part B) with limits of at least $500,000 each acc ident, 
$500,000 disease policy limit $500,000 each employee. 

If Contractor is self-insured, evidence of state approval and excess workers compensation 
coverage must be provided. Coverage must include liability arising out of the U. S. 
Longshoremen's and Harbor Workers' Act, the Jones Act, and the Outer Continental 
Shelf Land Act, if applicable. 

The policy must conta in the following endorsement, which must be stated on the 
certificate of insurance: 

• Alternate Employer endorsement ISO fonn WC 00 03 0 1 A (or a substitute fom1 
providing equiva lent coverage) showing Railroad in the schedule as the alte rnate 
employer (or a substitute form providing equivalent coverage). 

D. Rail road Protective Liability insurance. Contractor must maintain "Railroad Protecti ve 
Liabi lity" (RPL) insurance Wiitten on rso occurrence fonn CG 00 35 12 04 (or a 
substitute form providing equivalent coverage) on behalf of Railroad as named insured, 
with a limit of not less than $5,000,000 per occurrence and an aggregate of $10,000,000. 
The definition of "JOB LOCA TTON" and "WORK" on the declaration page of the policy 
shall refer to this Agreement and shall describe all WORK or OPERATIONS performed 
under this agreement. Contractor shall provide this Agreement to Contractor's insurance 
agent(s) and/or broker(s) and Contractor shall instmct such agent(s) and/or broker(s) to 
procure lhe insurance coverage required by lhis Agreement. A BINDER STA TfNG 
THE POLICY IS fN PLACE MUST BE SUBMITTED TO RAILROAD BEFORE THE 
WORK MAY COMMENCE AND UNTIL THE ORIGfNAL POLICY IS 
FORWARDED TO UNION PACIFIC RAILROAD. 

E. Umbrella or Excess insurance. If Contractor utilizes umbrell a or excess policies, these 
policies must "follow f01m" and afford no less coverage than the primary policy. 

F. Pollution Liability insurance. Pollution liability coverage must be included when the 
scope of the work as defined in the Agreement includes installation, temporary storage, 
or disposal of any "hazardous" material that is injurious in or upon land, the atmosphere, 
or any watercourses; or may cause bodily injury at any time. 

If required, coverage may be provided in separate policy form or by endorsement to 
Contractors CGL or RPL. In any forn1 coverage must be equi va lent to that provided in 
ISO form CG 24 15 "Limited Pollution Liability Extension Endorsement" or CG 28 31 
"Pollution Exclusion Amendment" with limits of at least $5,000,000 per occurrence and 
an aggregate limit of $ 10,000,000. 

If the scope of work as defined in this Agreement includes the disposal of any hazardous 
or non-hazardous materials from the job site, Contractor must furnish to Railroad evidence of 
pollution legal liability insurance maintained by the disposal site operator for losses arising from 
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the insured fac ility accepting the materials, with coverage in minimum amounts of $ 1,000,000 
per loss, and an annual aggregate of $2,000,000. 

Other Requirements 

G. All policy(ies) required above (except worker's compensation and employers liability) 
must include Railroad as "Additional Insured" using ISO Additional Insured 
Endorsements CG 20 26, and CA 20 48 (or substitute fonns providing equivalent 
coverage). TI1e coverage provided to Railroad as add itional insured shall, to the extent 
provided under ISO Add itiona l Insured Endorsement CG 20 26, and CA 20 48 provide 
coverage for Rai lroad 's negligence whether sole or partial , active or passive, and shall 
not be limited by Contractor's liability under the iJ1demnity provisions of this Agreement. 
Upon receipt of an invoice for or evidence of the cost thereof, Railroad sha ll pay to the 
contractor the increased cost of the additiona l coverage described in the previous 
sentence, to the extent that it exceeds the cost of the insurance requ ired herein without 
said additional coverage. 

H. Punitive damages exclusion, if any, must be deleted (and the deletion indicated on the 
certificate of insurance), unless the law governing this Agreement prohibits all punitive 
damages that might arise under this Agreement. 

I. Contractor waives all rights of recovery, and its insurers also waive all right of 
subrogation of damages against Railroad and its agents, officers, directors and employees 
for damages covered by the workers compensation and employers liability or commercia l 
umbrella or excess liability insurance obtained by contractor required by this agreement, 
where permitted by law. This waiver must be stated on the certificate of insurance. 

J. Prior to commencing the work, Contractor shall furnish Railroad with a certificate(s) of 
insurance, executed by a duly authorized representative of each insurer, showing 
compliance with the insurance requirements in this Agreement. 

K. All insurance polic ies must be written by a reputable insurance company acceptable to 
Railroad or with a current Best's Insurance Gu ide Rating of A- and Class V!l or better, 
and authorized to do business in the state where the work is being performed. 

L. The fact that insurance is obta ined by Contrac tor or by Railroad on behalf of Contractor 
will not be deemed to re lease or diminish the liability of Contractor, including, without 
limitation, liability under the indemnity provisions of this Agreement except as set forth 
in Section 8 o f Exhibit B of the Contractor's Right of Entry Agreement. 
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EXHIBITD 
TO 

CONTRACTOR'S RIGHT OF ENTRY AGREEMENT 

MINIMUM SAFETY REQUIREMENTS 

TI1e tenn "employees" as used herein refer to all employees of Contractor as well as all 
employees of any subcontractor or agent of Contractor. 

I. Clothing 

A. All employees of ContTactor will be suitably dressed to perform their duties safely 
and in a manner that will not interfere with their vision, hearing, or free use of 
their hands or feet. 

Specifically, Contractor's employees must wear: 

(i) Waist-length shirts with sleeves. 
(ii) Trousers that cover the entire leg. If flare-legged trousers are worn, the 

trouser bottoms must be tied to prevent catching. 
(iii) Footwear that covers their ankles and has a defined heel. Employees 

working on bridges are required to wear safety-toed footwear that 
conforms to the American National Standards Institute (ANSI) and FRA 
footwear requirements. 

B. Employees shall not wear boots (other than work boots), sandals, canvas-type 
shoes, or other shoes that have thin soles or heels that are higher than nonnal. 

C. Employees must not wear loose or ragged clothing, neckties, finger rings, or other 
loose jewelry while operating or working on machinery. 

Il. Personal Protective Equipment 

Contractor shall require its employees to wear personal protective equipment as specified 
by Railroad rules, regulations, or recommended or requested by the Railroad 
Representative. 

A. Hard hat that meets the American National Standard (ANSI) Z89.1 - latest 
revision. Hard hats should be affixed with Contractor's company logo or name. 

B. Eye protection that meets American National Standard (ANSI) for occupational 
and educational eye and face protection, Z87 .I - latest revision. Additional eye 
protection must be provided to meet specific job situations such as welding, 
grinding, etc. 



C. Hearing protection, which affords enough attenuation to give protection from 
noise levels that will be occurring on the job site. Hearing protection, in the form 
of plugs or muffs, must be wom when employees are within: 
• I 00 feet of a locomotive or roadway/work equipment 
• 15 feet of power operated tools 
• 150 feet of jet blowers or pile drivers 
• 150 feet of retarders in use (when within 10 feet, employees must wear 

dual ear protection- plugs and muffs) 

D. Other types of personal protective equipment, such as respirators, fall protection 
equipment, and face shields, must be worn as recommended or requested by the 
Railroad Representative. 

Ill. On Track Safety 

Contractor is responsible for compliance with the Federal Railroad Administration 's 
Roadway Worker Protection regulations - 49CFR214, Subpart C and Railroad' s On­
Track Safety rules. Under 49CFR214, Subpart C, ra ilroad contractors are responsible for 
the training of their employees on such regulations. In addition to the instntctions 
contained in Roadway Worker Protection regulations, all employees must: 

A. Maintain a distance of twenty-five (25) feet to any track unless the Railroad 
Construction Representative is present to authorize movements. 

B. Wear an orange, reflectorized workwear approved by the Railroad Representative. 
C. Participate in a job briefing that will specify the type of On-Track Safety for the 

type of work being performed. Contractor must take special note of limits of track 
authority, which tracks may or may not be fouled, and clearing the track. 
Contractor will also receive specia l instructions re lating to the work zone around 
machines and minimum distances between machines while working or traveling. 

IV. Equjpmeot 

A. It is the responsibility of Contractor to ensure that all equipment is in a safe 
condition to operate. If, in the opinion of the Railroad Representative, any of 
Contractor' s equipment is unsafe for use, Contractor shall remove such equipment 
from Railroad 's property. In addition, Contractor must ensure that the operators 
of all equ ipment are properly trained and competent in the safe operation of the 
equipment. [n addition, operators must be: 

• Famil iar and comply with Railroad's rules on lockout/ragout of 
equipment. 

• Trained in and comply with the applicable operating rules if operating any 
hy-ra il equipment on-track. 

• Trained in ancl comply with the applicable air brake rules if operating any 
equipment that moves rail cars or any other railbound equipment. 
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B. All self-propelled equipment must be equipped with a first-aid kit, fire 
extinguisher, and audible back-up warning device. 

C. Unless otherwise authorized by the Railroad Representative, all equipment must 
be parked a minimum of twenty-five (25) feet from any track. Before leaving any 
equipment unattended, the operator must stop the engine and properly secure the 
equipment against movement. 

D. Cranes must be equipped with three orange cones that will be used to mark the 
working area of the crane and the minimum clearances to overhead powerlines. 

V. General Safety Requirements 

A. Contractor shall ensure that all waste is properly disposed of in accordance with 
applicable federal and state regulations. 

B. Contractor shall ensure that all employees participate in and comply with a job 
briefing conducted by the Railroad Representative, if applicable. During this 
briefing, the Railroad Representative will specify safe work procedures, 
(including On-Track Safety) and the potential hazards of the job. If any employee 
has any questions or concerns about the work, the employee must voice them 
during the job briefing. Additional job briefings will be conducted during the 
work as conditions, work procedures, or personnel change. 

C. All track work perfonned by Contractor meets the minimum safety requirements 
established by the Federal Railroad Administration's Track Safety Standards 
49CFR213. 

D. All employees comply with the following safety procedures when working around 
any railroad track: 

(i) Always be on the alert for moving equipment. Employees must always 
expect movement on any track, at any time, in either direction. 

(ii) Do not step or walk on the top of the rail, frog, switches, guard rails, or 
other track components. 

(iii) In passing around the ends of standing cars, engines, roadway machines or 
work equipment, leave at least 20 feet between yourself and the end of the 
equipment. Do not go between pieces of equipment of the opening is less 
than one car length (50 feet). 

(iv) Avoid walking or standing on a track unless so authorized by the 
employee in charge. 

(v) Before stepping over or crossing tracks, look in both directions first. 
(vi) Do not sit on, lie under, or cross between cars except as required in the 

performance of your duties and only when track and equipment have been 
protected against movement. 
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E. All employees must comply with all federal and state regulations concerning 
workplace safety. 
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EXHIBIT E 
T O 

CONTRACTOR'S RIGHT OF E~TRY AGREE;\IENT 

Exhibit E shall be the UPRR Track Windows and Construction Sequence 



. UPRR TRACK WINDOWS AND CONSTRUCTION SEQUENCE 

Assumptions: 
1. When using a 6-hour windows assumed 3 per week and when a 12 hr window is assumed only use 1 per week. 

Details: 

No. 12-hr 

WINDOW 

1. Since it was assume that the amount of days/week w ill be 3, a 12 hr w indow w ill actually be considered as a 3 day work week. 
2. The 166 CD does not include mob, demob, and Fertilizing & Seeding. 
3. The 166 CD does Include weather days. 

Total Work Days 

Work Week Schedule 

Total CD 

Total Days 

Windows 

6 hr windows 12 hr 

10 
2 

13 

1 

27 
27 

4S work days 

3 days/week 

166 CD 

0 
0 

0 
3 
3 
6 
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