
















FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

BNSF File: Salix, LA- USACE Flood Gate 
Project 

BNSF Gulf Division, Lafayette Subdivision 
BNSF Line Segment: 1281 
BNSF Railroad Milepost 19.43 

This Flood Closure Structure Construction and Maintenance Agreement (this "Agreement') is 
entered into this Jd S'i day of JvJ"'€ , 2011 (the "Effective Date"), by and between OFFICE OF 
COASTAL PROTECTION AND RESTORATION of the State of Louisiana (the "OCPFr) and BNSF 
RAILWAY COMPANY, a Delaware corporation (the "Owner'). 

RECITALS 

WHEREAS, the Coastal Protection and Restoration Authority of Louisiana (the "CPRA") and the 
U.S. Army Corps of Engineers (the "Government') entered into--a:-Project Partnership Agreement (the 
"PPA") for the West Bank and Vicinity, Louisiana Project (the "WBV'); 

WHEREAS the Government and the CPRA are jointly undertaking a flood control improvement 
project to install a set of flood gates across Owner's Property (as defined below) on the east side of 
Owner's bridge number 19.53 in Salix, Louisiana in order to protect citizens and property from flood; 

WHEREAS, pursuant to Article Ill of the said PPA, the CPRA is required to provide the lands, 
easements, and rights-of-way necessary for the construction, operation, and maintenance of the Project 
(as defined below), including those required for relocation of interfering facilities; 

WHEREAS, pursuant to La. R.S. 49:214.6.1, OCPR is the implementation and enforcement arm 
of CPRA, with authority to acquire, own, administer, alienate, and otherwise dispose of all kinds of 
property, movable and immovable, tangible and intangible. OCPR, in cooperation with CPRA to fulfill its 
obligations under the PPA, is authorized to enter into this Agreement to acquire certain lands, easements, 
and rights-of-way from Owner that are necessary for the construction, operation, and maintenance of the 
Project; 

WHEREAS, the Owner and the Union Pacific Railroad Company (the "UP' and collectively with 
BNSF, the "Owner Railroads') are parties to that certain Property Use and Management Agreement, 
dated September 1, 2000 (the "Use Agreemenr'), affecting the Owner's Property; 

WHEREAS, the Owner is willing to grant to the OCPR the Permanent Servitude (as defined 
below) for the Project and to cooperate, where practicable, but at no risk or cost to Owner except as may 
be expressly specified herein, with OCPR for the construction, operation, and maintenance of the Project, 
including the Closure Structure (as defined below); 

WHEREAS, pursuant to the temporary assignment of the Temporary Construction Servitude (as 
defined below) by OCPR to Government, the Owner is willing to grant the Government temporary access 
to the Owner's Property in order for the Government's contractor to perform construction work on the 
Project; 

WHEREAS, in accordance with the Use Agreement and as reflected by its execution of the 
Permanent Servitude, the UP consents to the grant of property interests by the Owner to the OCPR, 
provided that the protections extended to BNSF hereunder are extended on the same terms to the UP; 



WHEREAS, upon completion of the construction work. the Government will turn over the Project 
to CPRA in accordance with the PPA, and OCPR and/or OCPR's assignee will thereafter operate and 
maintain the Project; 

WHEREAS, the OCPR 11as been or its assignee will be duly authorized to operate and maintain 
the Project upon the completion of the construction and turnover of the Project to CPRA in accordance 
with the PPA; 

WHEREAS, the Owner has constructed and is operating and maintaining railroad facilities on the 
Owner's Property, including, but not limited to track , signals, and other appurtenances (the "Railroad 
Facilities") which will be affected by the Project; and 

WHEREAS, the Owner will be required to temporarily remove a portion of its Railroad Facilities 
and interrupt train movements in order to allow for the construction of the Project by the Government. 

AGREEMENT 

Now. therefore, in consideration of the mutual covenants contained herein and other good and 
valuable consideration. the receipt and sufficiency of which are hereby acknowledged, the parties hereto 
agree as follows: 

ARTICLE I -SCOPE OF WORK 

1. The term "Project' as used herein includes any and all work related to the construction of the 
proposed West Bank and Vicinity, Louisiana Project, St. Charles Parish, Louisiana WBV-75 Western Tie
In Railroad Crossing at BNSF Railway, which is a portion of WBV, pursuant to the plans and 
specifications attached hereto as Exhibit 8, ihcluding. but not limited to the construction of the flood 
protection swing gates (the "Closure Structure') on and across the property of the Owner as described 
in Exhibit A-1 and depicted on Exhibit A-2 (the "Owner's PropertY'). which is near the City of Salix, 
Louisiana. 

2. All construction shall be performed in accordance with this Agreement and the plans and 
specifications set forth on Exhibit 8 or subsequehtly approved by Owner. The sequence of construction is 
described on Exhibit 8-1, attached hereto and made a part hereof. 

ARTICLE II -OBLIGATIONS OF OWNER 

In consideration of the covenants of OCPR set forth herein and the faithful performance thereof, the 
Owner agrees as follows: 

1. In consideration of the faithful performance of the OCPR's covenants contained herein, Owner 
hereby grants to the OCPR, its successors and assigns, upon and subject to the terms and conditions set 
forth in this Agreement, a temporary non-exclusive construction servitude (the "Temporary Construction 
Servitude'), transferrable to Government and its contractors in accordance with the terms of this 
Agreement, to construct the Project across or upon the Owner's Property in accordance with the plans 
and specifications attached hereto as Exhibit 13. excepting and reserving the Owner's rights. and the 
rights of any others who have obtained. or may obtain. permission or authority from the Owner, to do the 
following: 

a. Operate. maintain, renew and/or relocate any and all existing railroad track or tracks, wires. 
pipelines and other facilities of like character upon. over or under the surface of said right
of-way, provided such activities do not materially interfere with the Government's 
construction of the Project in accordance with this Agreement and as limited by the 
provisions hereof; 
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b. Construct, operate, maintain, renew and/or relocate upon said right-of-way, without 
limitation, such facilities as the Owner may from time to time deem appropriate, provided 
such facilities do not materially interfere with the Government's construction of the Project 
in accordance with this Agreemenl; 

c. Otherwise use or operate the right-of-way as the Owner may from time to time deem 
appropriate, provided such use or operations do not materially interfere with the 
Government's construction of the Project in accordance with this Agreement. 

The term of the Temporary Construction Servitude begins on the Effective Date and ends on the 
earlier of (i) completion of the Closure Structure and all other portions of the Project to be cons1ructed on 
Owner's Property, or (ii) fifteen (15) months following the Effective Date. The Temporary Construction 
Servitude and related rights given by Owner to the OCPR in this provision are without warranty of title of 
any kind , express or implied, and no covenant of warranty of title will be implied from the use of any word 
or words herein contained. Government, Government's contractor, OCPR, and its assignees shall use 
and accept use of the Owner's Property "as is, where is." The Temporary Construction Servitude is for 
construction of the Project only and shall not be used by the Government or OCPR for any other purpose, 
except as expressly provided herein. The Government and OCPR acknowledge and agree that no party 
shall have the right under the Temporary Construction Servitude to use the Closure Structure. The 
foregoing notwithstanding, in accordance with Article VI , Section 1 of this Agreement, prior to completion 
of construction of the Project the Government may install and use temporary retaining structures and/or 
temporary flood protection measures in accordance with the Standards for Closure Structure Operation 
attached hereto as Exhibit I. In the event OCPR, the Government or its contractor is evicted by anyone 
owning, or claiming title to or any interest in said right-of-way, Owner will not be liable to the Government, 
Government's contractor, or OCPR for any damages, losses or any expenses of any nature whatsoever. 
The Owner will not grant rights to others, subsequent to the Effective Date that materially impair or 
interfere with the rights granted to the Government herein. 

In consideration for the payment from OCPR described in the subsequent sentence and the other 
obligations undertaken by OCPR hereunder, Owner hereby agrees to execute the assignable perpetual 
servitude covering the parcels of the Owner's Property as described in Exhibit E-1, attached hereto as 
Exhibit E (the "Permanent Servitude'), for the Project to remain on the Owner's Property and for the 
operation and maintenance of the Project as detailed herein. OCPR must pay Owner the sum of Thirty
Eight Thousand and No/100 Dollars ($38,000.00) as compensation for the Permanent Servitude within 
thirty (30) days of the Effective Date of this Agreement. If OCPR fails to pay Owner within the thirty day 
time period set forth in the preceding sentence, Owner may stop construction of the Project until full 
payment is received by Owner. 

2. Owner will furnish all labor, materials, tools, and equipment for railroad work required for the 
construction of the Project, such railroad work and the estimated cost thereof being as shown on Exhibit 
Q attached hereto and made a part hereof. In the event construction on the Project has not commenced 
within six (6) months following the Effective Date, Owner may, in its sole and absolute discretion, revise 
the cost estimates set forth in said Exhibit D to add any reasonable actual cost. In such event, the 
revised cost estimates will become a part of this Agreement as though originally set forth herein. Any 
item of work incidental to the items listed on Exhibit D not specifically mentioned therein may be included 
as a part of this Agreement upon written approval of OCPR, which approval will not be unreasonably 
withheld. Construction of the Project includes the following railroad work by Owner: 

a. Procurement of materials, equipment and supplies necessary for the railroad work; 

b. Preliminary engineering, design, and contract preparation; 

c. Furnishing flagging services as required and set forth in further detail on Exhibit C; 

d. Furnishing engineering and inspection as required in connection with the construction of 
the Project; 
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e. Furnishing track and signal construction as required and set forth in further detail on the 
Exhibit B and Exhibit B-1 of this Agreement; and 

f. Construction of a 32-foot temporary construction at-grade crossing across the Owner's 
main track and siding track for use by the Government's contractor, as depicted in the 
plans and specification attached hereto as Exhibit B. Owner and Government's contractor 
shall execute a Temporary Crossing Agreement for the temporary crossing in the form 
attached hereto as Exhibit H-1. Upon completion of the Project, the temporary construction 
at-grade crossing will be converted into a permanent private crossing by the Agreement for 
Private Crossing with OCPR, attached hereto as Exhibit H-2, which Owner hereby agrees 
to execute. 

3. Owner will do all railroad work set forth In Article II, Section 2 above on an actual reasonable cost 
basis, when Owner, in its sole discretion, detetmines it is required by its labor agreements to perform 
such work with its own employees working under applicable collective bargaining agreements. 

4. Government will reimburse Owner's reasonable cost, through Government's contractor, for work 
of an emergency nature caused by Government or Government's contractor in connection with the 
Project which Owner deems is reasonably necessary for the immediate restoration of railroad operations, 
or for the protection of persons, equipment or OWner's Property. Such work may be performed by Owner 
without prior approval of Government, but with notice to the Government, and Government agrees to fully 
reimburse Owner its reasonable cost for all such emergency work, through Government's contractor. It is 
understood and agreed that, in accordance with Article V. Section 13 of this Agreement, OCPR shall be 
responsible for any failure by Government or Government's contractor to perform any obligation of such 
party under this Agreement. 

5. Owner may charge Government for insurance expenses, through Government's contractor, 
including self-insurance expenses when such expenses cover the cost of employer's liability (including, 
without limitation, liability under the Federal Employer's Liability Act) in connection with the construction of 
the Project, as set forth on the Cost Estimate attached hereto as Exhibit D. Such charges will be 
considered part of the actual cost of the Project, regardless of the nature or amount of ultimate liability for 
injury, loss or death to Owner's employees, if any. 

6. Owner will have the right to stop all construction work on the Project if any of the following events 
take place, by notifying the Government's Cohtracting Officer as soon as reasonably possible and 
requesting that the Government's Contracting Officer also instruct the contractor to immediately stop the 
activity and initiate corrective action: (i) Governtnent (or any of its contractors) performs Project work that 
affects railroad safety or operations in a manHar contrary to the plans and specifications set forth on 
Exhibit B or subsequently approved by Owner; (ii) Government (or any of its contractors), in Owner's 
opinion, prosecutes the Project work in a manner which may cause imminent danger to Owner's Property, 
faCilities or the safe and expeditious movemeht of railroad traffic; (iii) the insurance described in the 
attached Exhibit C-1 is canceled during the course of the Project; or (iv) the Government, Government's 
contractor, or OCPR breaches this Agreement, the Temporary Construction Servitude, or the Pennanent 
Servitude. The work stoppage will continue Uhtil all necessary actions are taken by Government, its 
contractor, or OCPR, as appropriate, to rectify the situation to the satisfaction of Owner's Division 
Engineer, provided that such satisfaction will not be unreasonably withheld, or until the insurance 
specified on Exhibit C-1 has been delivered to and accepted by Owner. Upon work stoppage, the 
contractor shall immediately halt all work, shore up existing work as necessary, and clear all equipment, 
debris, and other project-related items from the Owner's Property. Any such work stoppage under this 
provision will not give rise to any liability on the part of Owner. Owner's right to stop the work is in 
addition to any other rights Owner may have including, but not limited to, actions or suits for damages or 
lost profits. Notwithstanding the foregoing, Government, Government's contractor, and OCPR agree that 
the Owner has no duty or obligation to monitor the use of the Owner's Property by the Government, its 
contractor or OCPR to determine the safety thereof, it being solely each entity's responsibility to ensure 
that its activities on the Owner's Property are safe. In the event that Owner desires to stop construction 
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work on the Project, Owner agrees to immediately notify the following individual in writing and request 
that such person also instruct any contractors to immediately stop all activity and initiate corrective action: 

Lary Yorke 
U.S. Army Corps of Engineers 
Westbank Area Office 
5750 Bayou Estates Blvd. 
Marrero, LA 70073 
Phone: 504-862-2754 

James McMenis, P .E., Project Manager 
Office of Coastal Protection and Restoration 
P. 0. Box 44027 
Baton Rouge, LA 70804-4027 
Phone : 225-342-4525 

7. During the construction of the Project, Owner will send Government's contractor progressive 
invoices detailing the costs of the railroad work performed by Owner under this Agreement. 
Government's contractor will reimburse Owner for completed force-account work within sixty (60) days of 
the date of the invoice for such work. Upon completion of the Project, Owner will send Government's 
contractor a detailed invoice of final costs, segregated as to labor and materials for each item in the 
recapitulation shown on Exhibit D. Pursuant to this section and Article Ill, Section 5 herein, Government's 
contractor must pay the final invoice within ninety (90) days of the date of the final invoice. Owner will 
assess an interest charge and Government's contractor will pay interest, in accordance with the Prompt 
Payment Act, on any unpaid sums or other charges due under this Agreement which are past their credit 
terms. Interest charges will be noted on invoices sent to Government's contractor under this section. 

ARTICLE Ill- OBLIGATIONS OF GOVERNMENT AND OCPR 

In consideration of the covenants of Owner set forth herein and the faithful performance thereof, OCPR 
agrees that it will either perform, or in its assignment of these rights to the Government will require the 
Government or the Government's contractor to perform, as appropriate, as follows: 

1. Government must furnish to BNSF plans and specifications for the Project. The set of said plans 
(reduced size 11" x 17"), together with the specifications in English Units, must be submitted to Owner 
for approval prior to commencement of any construction. Owner will give Government final written 
approval of the plans and specifications substantially in the form of Exhibit F, attached to this Agreement 
and made a part hereof. Upon Owner's final Wri!ten approval of the plans and specifications, said plans 
and specifications will be marked as Exhibit B, attached to this Agreement, and made a part hereof. Any 
approval of the plans and specifications by Owher shall in no way obligate Owner in any manner wilh 
respect to the finished product design and/or construction, except to allow construction thereof by 
Government and its contractor and operation and maintenance thereof by OCPR and/or its assignee. 
Any approval by Owner shall mean only that the plans and specifications meet the subjective standards 
of Owner, and such approval by Owner shall not be deemed to mean that the plans and specifications or 
construction is structurally sound and appropriate or that such plans and specifications meet applicable 
regulations, laws, statutes or local ordinances and/or building codes. No work shall be performed on the 
Owner's Property until the Owner provides written notification of its approval of the Exhibit B. 

2. Government, through its contractor, shall obtain all necessary permits, licenses, and authority for 
the work to be performed by the Government, and shall provide in its contracts with third parties that they 
shall obey and abide by all applicable laws, regulations, ordinances, and other rules of the United States 
of America, the state or political subdivisions thereof wherein the work is performed, and of any other duly 
constituted public authority. 
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3. Government must make any and all arrangements for the installation or relocation of wire lines. 
pipe lines and other facilities owned by private persons, companies, corporations. political subdivisions or 
public utilities other than Owner which may be necessary for the construction of the Project. 

4. Government, through Government's contractor, must reimburse the Owner in full for all 
reasonable actual costs expended by Owner in connection with all work described in Article I and Article II 
or other work hereunder performed by Owner or its agents or contractors in connection with the Project. 
such costs to include all items of expense properly chargeable thereto. including. but not limited to, labor 
(direct and supporting), materials, transportatioh, insurance. overhead charges properly allocable to the 
work, supervision. surveys, permits, rental of tools, equipment and machinery employed in the work, 
together with such other items of reasonable expense as are incurred by Owner in connection with the 
work. An estimate for the costs associated with such work is attached hereto as Exhibit D. If any flagmen 
or other special protective or safety measures are performed by the Owner, such services will be provided 
at the expense of the contractor of the Government. Such reimbursement shall be paid by Government's 
contractor as set forth at Article II. Section 7. 

5. Government must include Owner as ah addressee on the concurrence letter accepting the 
provisions of any assignment of rights authorized hereunder to the Government. Government must copy 
Owner's Manager Public Projects on the notice to proceed to Government's contractor for the Project, 
and provide billing information and the billing point of contact for the contractor. 

6. OCPR must pay Owner the sum of Thirty-Eight Thousand and No/1 00 Dollars (S38,000.00) as 
compensation for the Permanent Servitude in accordance with Article II, Section 1. 

7. Government must construct the Project as shown on the attached Exhibit B and do all work 
("Government 's Work") provided for in the plans and specifications for the Project, except railroad work 
that will be performed by Owner hereunder. Government must furnish all labor, materials, tools and 
equipment for the performance of Government's Work. In no event shall the Owner be responsible for 
any costs or expenses associated with the cohstruction and placement of the Closure Structure. The 
principal elements of Government's Work are as follows: 

a. Construction and removal of the temporary jump span bridges; 

b. Construction of the Closure Structure; 

c. All necessary grading and paving, including backfill of excavations and restoration of 
disturbed vegetation on BNSF's right-of-way; 

d. Provide suitable drainage, both temporary and permanent; 

e. Construction of a temporary construction-use road and a future permanent maintenance 
access road, including appropriate gates with effective locking mechanisms; 

f. Job site cleanup including removal of all construction materials, concrete debris, surplus 
soil, refuse, contaminated soils, asphalt debris, litter and other waste materials to the 
satisfaction of Owner. 

8. Government's Work must be performed by Government or Government's contractor in a manner 
that will not endanger or interfere with the safe and timely operations of Owner and its facilities. 

9. If any future maintenance work on the Closure Structure by Government on Owner's Property 
involving construction or reconstruction of the Project or the presence of vehicles or equipment within 25 
feet of the centerline of any of Owner's tracks should be required, or if any other entry is necessary upon 
the property of the Owner within four feet of the tracks except at the crossing set forth at Article II. Section 
g(ll, Government shall require its contractor to execute the documents attached hereto as Exhibit C and 
Exliibit C-1. Prior to performing any future maintenance with its own personnel on Owner's Property, 
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Government shall: (a) comply with all of Owner's applicable safety rules and regulations, as set forth in 
Exhibit C and Exhibit C-1 hereto and at www.contractororientation.com, a copy of which will be provided 
by Owner upon request; (b) require any employee performing maintenance to complete the safety training 
program at the Owner's Internet Website "www.contractororientation.com"; (c) notify Owner when, 
pursuant to the requirements of Exhibit C, a flagger is required to be present; and (d) procure, and have 
approved by Owner's Risk Management Department, railroad protective liability insurance as required by 
Owner at the time of such work in an amount that reflects then-current risk management practices in the 
railroad industry and underwriting practices in the insurance industry. 

10. In order to prevent damage to Owner's trains and property, Government and OCPR must require 
theit respective contractor(s) to notify Owner's Roadmaster at least ten (10) calendar days prior to 
requesting a flagman from Owner in accordance with the requirements of Exhibit C attached hereto, for 
work that will take less than five (5) days; for work that will take more than five (5) days, the contractor 
must notify Owner's Roadmaster at least thirty (30) days prior to requesting a flagman. Additionally, 
Government must require its contractor(s) to notify Owner's Manager Public Projects thirty (30) calendar 
days prior to commencing construction work on Owner's Property or within 25 feet of the centerline of any 
of Owner's tracks. 

11. Government or its contractor(s) must submit two copies of any plans not included in the plans and 
specifications set forth on Exhibit B (including two sets of calculations in English Units) for proposed 
shoring or cribbing to be used over, under, or adjacent to Owner's tracks to Owner's Manager Public 
Projects for approval. All shoring or cribbing used by Government's contractor shall comply with Owner's 
Bridge Requirements set forth on Exhibit G attached to this Agreement and incorporated herein. 
Additionally, all shoring and cribbing must comply with all applicable requirements promulgated by state 
and federal agencies, departments. commissions and other legislative bodies. 

12. Government must include the following provisions in any contract with its contractor(s) performing 
work on the Project on Owner's Property: 

a. The contractor is placed on notice that fiber optic, communication and other cable lines and 
systems (collectively, the "Lines~) owned by various telecommunications companies may 
be buried on Owner's property or right-of-way. The locations of these Lines have been 
included on the plans based on Information from the telecommunications companies. The 
contractor will be responsible for contacting Owner's Communications Network Control 
Center at 800-533-2891, Owner's Smgnal Representative (Supervisor Signals-Construction) 
at 817-740-7384, and the telecommunications companies and notifying them of any work 
that may damage these Lines or facilities and/or interfere with their service. The contractor 
must also mark all Lines shown oh the plans or marked in the field in order to verify their 
locations. The contractor must also use all reasonable methods when working in the 
Owner's right-of-way or on Ownet's property to determine if any other Lines (fiber optic, 
cable, communication or otherwise) may exist. 

b. The contractor will be responsible for the rearrangement of any facilities or Lines 
determined to interfere with the cohstruction. The contractor must cooperate fully with any 
telecommunications company(ies) lr. performing such rearrangements. 

c. Failure to mark or identify these Lines will be sufficient cause for Owner's engineering 
representative to stop construction at no cost to the Government or Owner until these items 
are completed. 

d. In addition to the liability terms contained elsewhere in this Agreement, the contractor 
hereby indemnifies, defends and holds harmless the Owner Railroads for, from and against 
all cost, liability, and expense whatsoever (including, without limitation, attorney's fees and 
court costs and expenses) arising out of or in any way contributed to by any act or omission 
of contractor, its subcontractors, agents and/or employees that cause or in any way or 
degree contribute to ( 1) any damage to or destruction of any Lines by contractor, and/or its 
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subcontractors, agents and/or employees, on Owner's property or within Owner's right-of
way, (2) any injury to or death of any person employed by or on behalf of any 
telecommunications company, and/or its contractor, agents and/or employees, on Owner's 
property or within Owner's right-of-way, and/or {3) any claim or cause of action for alleged 
loss of profits or revenue by, or loss of service by a customer or user of such 
telecommunication company(ies). THE LIABILITY ASSUMED BY THE CONTRACTOR 
WILL NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT THE DAMAGE, 
DESTRUCTION, INJURY, DEATH, CAUSE OF ACTION OR CLAIM WAS OCCASIONED 
BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF THE OWNER RAILROADS, 
THEIR RESPECTIVE AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, EXCEPT 
TO THE EXTENT THAT SUCH CLAIMS ARE PROXIMATELY CAUSED BY THE 
INTENTIONAL MISCONDUCT OR GROSS NEGLIGENCE OF AN OWNER RAILROAD. 
The contractor must include coverage for the above described indemnity in the insurance 
policies required by this Agreement, and the contractor's obligation to indemnify the Owner 
Railroads for liabilities arising from the negligence of the Owner Railroads shall be strictly 
limited to the amount and terms ol coverage of the contractor's insurance required under 
this Agreement. Upon receipt of an invoice for or evidence of the cost thereof, BNSF shall 
pay to the contractor the increased cost of the additional coverage described in the 
previous sentence, to the extent that it exceeds the cost of the insurance required herein 
without said additional coverage. All other provisions of this Agreement notwithstanding, 
including but not limited to Article II, Section 4 and Article V, Section 13, OCPR shall have 
no responsibility to indemnify, defend, or hold harmless the Owner Railroads or for its 
contractor(s) to do so pursuant to this Article Ill, Section 12(d). OCPR's responsibility to 
indemnify, defend, and hold harmless the Owner Railroads is set forth exclusively at Article 
IV, Section 6. 

13. Government must require compliance With the obligations set forth in this Agreement, including 
Exhibit C and Exhibit C-1, and incorporate in each prime contract for construction of the Project, or the 
specifications therefor (i) the provisions set forth in the Agreement and (ii) the provisions set forth in 
Exhibit C and Exhibit C-1, attached hereto and by reference made a part hereof. 

14. Except as otherwise provided in this Section 14, all construction work performed hereunder by 
Government for the Project will be pursuant to a contract or contracts to be let by Government, and all 
such contracts must include the following: 

a. All work performed under such contract or contracts on Owner's Property must be 
performed in a good and workmahlike manner in accordance with plans and specifications 
approved by Owner; 

b. Changes or modifications to the approved plans and specifications during construction that 
affect safety or Owner's operatiohs will be subject to Owner's approval. Owner will provide 
such approval or written explanation of its specific objections to the changes or 
modifications within 10 days of receiving the proposed changes or modifications; 

c. No work will be commenced on Owner's Property until each of the prime contractors 
employed in connection with said work has (i) executed and delivered to Owner a letter 
agreement in the form of Exhibit C-1, and (ii) delivered to and secured Owner's approval of 
the required insurance; ar:d 

d. To facilitate scheduling for the Project, Government shall have its contractor give Owner's 
representative four (4) weeks advance notice of the proposed times and dates for work 
windows, including Track Windows. Owner and Government's contractor will establish 
mutually agreeable work windows and Track Windows for the Project. Owner has the right 
at any time to revise or change the work windows and Track Windows, due to train 
operations or service obligations. Owner will not unreasonably revise or change work 
windows and Track Windows, and will do so only in response to a true business necessity. 
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Owner will not be responsible for any additional costs and expenses resulting from a 
change in work windows or Track Windows. Additional costs and expenses resulting from 
a change in work windows or Track Windows shall be accounted for in the contractor's 
expenses for the Project. 

15. Government must give Owner's Manager Public Projects written notice to proceed ("Notice to 
Proceed ') with the railroad work after receipt of necessary funds for the Project. Owner will not begin the 
railroad work (including, without limitation, procurement of supplies, equipment or materials) until written 
notice to proceed is received from Government. 

16. Government must advise the appropriate Owner's Manager Public Projects, in writing, of the 
completion date of the Project within thirty (30) days after such completion date. Additionally, 
Government must notify Owner's Manager Public Projects, in writing, of the date on which Government 
and/or its contractor will meet with Owner for the purpose of making final inspection of the Project. 
Government must copy Owner's Manager Public Projects on the notice of turnover of the Project to CPRA 
in accordance with the PPA. 

17. Government will, to the extent provided for under 28 U.S.C. 2675 (Federal Tort Claims Act) or 
otherwise permitted by law, be liable for damages that may be caused by its employees or agents for 
work that the Government may perform on the Project. It is understood that the Government's ability to 
make payments required under this clause may be limited to the availability of appropriations for such 
payment and nothing contained in this Agreement may be considered as implying that Congress will at a 
later date appropriate funds sufficient to meet any deficiencies. 

ARTICLE IV- OBLIGATIONS OF OCPR 

1. Upon completion of the Project and turnover to CPRA in accordance with the PPA, the Closure 
Structure constructed hereunder shall be the property of CPRA/OCPR. Upon completion of the Closure 
Structure and turnover to CPRA by Govemmenlln accordance with the PPA, OCPR or its assignee, at its 
sole cost and expense, shall maintain the Closure Structure in good working order so as not to interfere 
with safe operation by Owner of its Railroad Facilities and in such manner as to prevent unauthorized 
operations of the Closure Structure. 

2. If any future maintenance work on the Closure Structure by the OCPA or its assignee on Owner's 
Property involving construction or reconstruction of the Project or the presence of vehicles or equipment 
within 25 feet of the centerline of any of Owner's tracks should be required, or if any other entry is 
necessary upon the property of the Owner withiN four feet of the tracks except at the crossing set forth at 
Article II . Section 2(1), OCPA shall require its contractor to execute the documents attached hereto as 
Exhibit C and Exhibit C-2. Prior to performing any future maintenance with its own personnel, OCPA or 
Its assignee, as appropriate, shall: (a) comply With all of Owner's applicable safety rules and regulations, 
as set forth in Exhibit C and Exhibit C-2 hereto and at www.contractororientation.com, a copy of which will 
be provided by Owner upon request; (b) require any employee performing maintenance to complete the 
safety training program at the Owner's Internet Website www.contractororientation.com; (c) notify Owner 
when, pursuant to the requirements of Exhibit C, a flagger is required to be present and reimburse Owner 
for such flagging expenses; and (d) procure. and have approved by Owner's Risk Management 
Department, railroad protective liability insurance as required by Owner at the time of such work in an 
amount that reflects then-current risk managetnent practices in the railroad industry and underwriting 
practices in the insurance industry. In the event of an assignment by OCPA, only the agency actually 
performing the maintenance work must perform the obligations of this paragraph 2. 

3. OCPA hereby agrees that Owner shall not, at any time, be required to bear or assume any cost 
or expense in or incident to the construction, operation and maintenance of the Closure Structure, it being 
solely the responsibility of the Government and OCPA to bear and assume all such cost and expense. 

4. OCPA agrees that it or its assignee will operate the Closure Structure in a manner that will cause 
the least disruption to Owner's railroad operations reasonably possible under the circumstances. OCPA 
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will Include in its operating policy for the Closure Structure that the Closure Structure will be closed across 
Owner's tracks only in accordance with the Standards for Closure Structure Operation attached hereto as 
Exhibit I. OCPR shall coordinate Flood Gate closure testing, maintenance, and drills with Owner, which 
shall allow closures of up to two hours each tor testing and drills two times per year (not counting any 
emergency closures in accordance with Exhibit 1), upon prior notice and at such times as will not cause 
delay or disruption to Owner's schedules. Flagging shall be required for such closures pursuant to Article 
IV, Section 2 if the closure involves the presence of vehicles or equipment within 25 feet of the center1ine 
of any of Owner's tracks, or if any other entry is necessary upon the property of the Owner within four feet 
of the tracks except at the crossing set forth at Article II, Section 2(0. 

5. Upon completion of the Project and turnover to CPRA in accordance with the PPA, OCPR or its 
assignee shall accept all responsibility for operation of the Closure Structure. Operation, testing, and 
inspection of the Closure Structure will be petformed only by OCPR or its assignee, and shall not be 
performed by a contractor of OCPR or its assignee. 

6. Indemnification. 

a. As a major inducement and in consideration of the servitude and permiSSion herein 
granted, and without limitation of any other provision herein, OCPR agrees, to the extent 
permitted under state law, to indemnify, defend, and hold harmless the Owner Railroads 
from any Liability which is due to or arises from: 

(i) the prosecution of any work contemplated by this Agreement, including the 
installation, construction, maintenance, repair, renewal, modification or removal of the 
Closure Structure or any parts thereof; 

(ii) the presence, operation or use of the Closure Structure or contents escaping 
therefrom; or 

(iii) any act or omission or failure to perform any obligation contained in this Agreement 
by OCPR or any of its contractors. 

b. For purposes of this section, the term "LiabilitY' shall include: 

(i) costs and loss associated With the necessity of repairing or replacing any property of 
the Owner Railroads or others damaged or destroyed in connection with the 
performance of any work under this Agreement by or on behalf of OCPR; and 

(ii) all judgments, awards, claims, demands, and expenses (including attorneys' fees), 
for injury or death to all persons, including the officers and employees of the Owner 
Railroads, OCPR and its contractors, and for loss and damage to property belonging 
to any person (including, without limitation, environmental damage). 

c. Nothing herein shall be construed as indemnifying or holding an Owner Railroad harmless 
against a Liability to the extent proximately caused by: (i) the Owner Railroad's own 
negligence or that of its agents, employees, contractors, successors, assigns and 
transferees; or (ii) a hurricane, storm surge, or other natural disaster. In addition, OCPR 
shall have no obligation to indemnify or hold harmless the Owner Railroads for any train 
delay or other operational interrUptions caused by the closure of the Closure Structure, 
provided that the Closure StructUre is operated in compliance with the Standards for 
Closure Structure Operation attached hereto as Exhibit I. 

d. THE INDEMNIFICATION OBLIGATION ASSUMED BY OCPR SHALL INCLUDE ANY 
CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST AN OWNER RAJLROAD 
UNDER THE FEDERAL EMPLO'IER'S LIABILITY ACT OR STATE BASED WORKERS' 
COMPENSATION LAWS AND AI::GULATIONS ARISING FROM THE MATTERS LISTED 
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IN PARAGRAPH G(a) ABOVE; INCLUDING CLAIMS FOR STRICT LIABILITY UNDER 
THE SAFETY APPLIANCE ACT OR THE LOCOMOTIVE INSPECTION ACT, THE 
OCCUPATIONAL HEALTH AND SAFETY ACT, THE RESOURCE CONSERVATION 
AND RECOVERY ACT, AND ANY SIMILAR STATE OR FEDERAL STATUTE, 
WHENEVER SO CLAIMED. 

e. In addition, to the extent permitted under state law, the OCPR agrees to release the Owner 
Railroads from any claims arising from the matters listed in Paragraph 6(a) above which 
OCPR or any of its employees, contractors, agents or invitees could otherwise assert 
against the Owner Railroads. HoWever, nothing herein shall be construed as releasing an 
Owner Railroad from any claims to the extent proximately caused by its own negligence or 
that of its agents, employees, contractors, successors, assigns and transferees. 

f. OCPR agrees, at its expense, In the name and on behalf of the Owner Railroads, to 
defend, adjust and/or settle all claims made against an Owner Railroad, and, at such 
Owner Railroad's discretion, to appear and defend any suits or actions, whether at law or in 
equity, brought against an Owner Railroad on any claim or cause of action arising or 
growing out of or in any manner connected with any indemnity to the Owner Railroads by 
OCPR under this Agreement. The Owner Railroads shall promptly give notice to OCPR, in 
writing, of the receipt or pendency of suits or claims and thereupon OCPR shall proceed to 
adjust and handle to a conclusioh such claims, and in the event of a suit being brought 
against an Owner Railroad, such Owner Railroad may forward summons and complaint or 
other process in connection thereWith to OCPR, and OCPR, at such Owner Railroad's 
discretion, agrees to defend, adjUst, and/or settle such suits and protect, indemnify, and 
save haimless the Owner Railroads from and against all damages, verdicts, judgments, 
orders, decrees, attorney's fees, costs, and expenses growing out of or resulting from or 
incident to any such claims or suits. However, OCPR's responsibility to pay any damages, 
verdicts, judgments, orders, decrees, attorney's fees, costs, or expenses shall be reduced 
to the extent that Owner's untimeliness in notifying OCPR of said claims or suits has 
exacerbated the amount of the liability or caused the loss of a defense thereto. 

g. In addition to any other provision of this Agreement, in the event that all or any portion of 
this Section shall be deemed to be inapplicable for any reason, including without limitation 
as a result of a decision of an applicable court, legislative enactment or regulatory order, 
the parties agree that this Sectioh shall be interpreted as requiring OCPR to indemnity the 
Owner Railroads to the fullest exteht permitted by applicable law. 

h. It is mutually understood and agreed that the assumption of liabilities and indemnification 
provided for in this Agreement shall survive any termination of this Agreement. 

AR!ICLE V - JOINT OBLIGATIONS 

1. It is agreed that the safety and continUity of the Owner's railroad operations are of the utmost 
importance and that in order for railroad operations to be adequately safeguarded, the Government, 
OGPR and their respective contractors shall h6t obstruct, interfere with, or delay the maintenance or 
opetations of Railroad Facilities in the performance of work related to the Project or any time thereafter in 
the operation and maintenance of the Closure Structure, except as expressly permitted herein. The 
Government shall require its contractors to exercise like precaution and will diligently supervise its own 
wt>tk and that of its contractors to ensure that ahy work carried on in proximity to the Owner's Railroad 
Facilities shall not obstruct, interfere with, or delay the operations of the Owner, except as expressly 
permitted herein. 

2. Notwithstanding anything to the contrary contained herein, it is the responsibility of the 
Government, OCPR and their respective contractors, to ensure that such entity's presence on the 
Owner's Property is safe. The Government, OCPR and each of their contractors, as applicable, will 
ensure the safety of their respective employees and agents performing or supervising any work on the 
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Project. The Owner shall have the right to furnish all flagging and other protective services as in its 
judgment may be necessary for the safety of Its operations during the Project construction. Wherever 
safeguarding the operations of the Owner is mentioned in this Agreement, it is intended to cover and 
include all users of the Owner's right-of-way having permission for such use. The Owner will submit to 
the Government's contractor current bills for flagging and other protective services and devices during 
progress of the Project and a final billing for these services promptly following written notice from the 
Government of the Project's completion. The Government shall require its contractor to promptly pay all 
invoices properly submitted by the Owner. 

3. The Government and OCPR shall have the right to inspect the work being performed hereunder 
at any time during its progress and to make final inspection upon completion thereof. The Owner shall 
permit and facilitate reasonable access for the Government and OCPR for the reasonable inspection of 
the Project and shall cooperate fully with Government and OCPR inspection personnel. The presence or 
absence of a Government or OCPR inspector does not relieve the Owner from any requirement in this 
Agreement, nor is any inspector authorized to change any term or condition of this Agreement 

4. Under no circumstances shall Government, OCPR or any contractors enter on Owner's Property 
within 25 feet of Owner's railroad tracks unless and until a flagman or flagmen are provided by Owner. 
Flagmen shall act under the direction and control of Owner. Government and OCPR further agree to obey 
and follow and to cause their contractors to obey and follow all directions and instructions of said flagman 
or flagmen while on or about Owner's Property. Notwithstanding the foregoing, no flagmen shall be 
required for operating the floodgate in an emergency situation in compliance with Exhibit I hereto; 
crossing the tracks at the private crossing set forth at Article II, Section 2(f); or for inspections of the 
Closure Structure or adjoining floodwall or levee, provided that no vehicle or equipment enters closer than 
25 feet from the centerline of any track and no person enters closer than four feet from the tracks 
themselves. 

5. When not in use, the Government's machinery and materials shall be kept off of Owner's 
Property. There shall be no crossings of Owner's tracks except at Owner-approved construction crossings 
or existing open public crossings. 

6. Government and OCPR shall cause any contractor, at its own expense, to obtain and maintain 
and shall require its subcontractors to obtain and maintain in force during the term of this Agreement, if 
the contractor or subcontractor will perform any construction of the Closure Structure on Owner's Property 
within 25 feet of the Railroad Facilities, the folloWihg insurance: 

a. Commercial General Liability lhsurance. This insurance must contain broad form 
contractual liability with a comblhed single limit of a minimum of $5,000,000 each 
occurrence and an aggregate limit of at least $10,000,000 but in no event less than the 
amount otherwise carried by conttactor. CoVf~rage must be purchased on a post 1998 ISO 
occurrence form or equivalent and include coverage for, but not limited to, the following: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 

This policy must also contain the following endorsements, which must be indicated on the 
certificate of insurance: 

• It is agreed that any workers' compensation exclusion does not apply to Railroad 
payments related to the Federal Employers Liability Act or a Railroad Wage 
Continuation Program at similar programs and any payments made are deemed 
not to be either paymehts made or obligations assumed under any Workers 
Compensation, disability benefits, or unemployment compensation law or similar 
law. 

• The definition of insured contract must be amended to remove any exclusion or 
other limitation for any work being done within 25 feet of railroad property. 
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• Any exclusions related to the explosion, collapse and underground hazards must 
be removed. 

No other endorsements limiting coverage as respects obligations under this Agreement 
may be included on the policy. 

b. Business Automobile Insurance. This insurance must contain a combined single limit of at 
least $1,000,000 per occurrence, and include coverage for, but not limited to the following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

c. Workers Compensation and Employers Liability insurance including coverage for, but not 
limited to: 

• Contractor's statutory liability under the worker's compensation laws of the 
state(s) in which the work is to be performed. If optional under State law, the 
insurance must cover all employees anyway. 

• Employers' Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

d. Railroad Protective Liability insurance naming only the Railroad as the Insured with 
coverage of at least $5,000,000 per occurrence and $10,000,000 in the aggregate. The 
policy must be issued on a standard ISO form CG 00 35 1 0 93 and include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 
93) 

• Endorsed to include the Limited Seepage and Pollution Endorsement 
• Endorsed to include Evacuation Expense Coverage Endorsement 
• No other endorsements restricting coverage may be added 
• The original policy must be provided to the Railroad prior to performing any work 

or services under this Agreement 

e. Other Requirements: 

(i) All policies (applying to coverage listed above) must not contain an exclusion for 
punitive damages and certificates of insurance must reflect that no exclusion exists. 

(ii) Contractor's Workers Compensation insurer, through the terms of the policy or policy 
endorsement, waive its right of subrogation against Railroad for all claims and suits 
and contractor agrees to waive its right of recovery against Railroad for all claims and 
suits. 

(iii) Contractor's insurance policies through policy endorsement, must include wording 
which states that the policy Will be primary and non-contributing with respect to any 
insurance carried by Railroad. The certificate of insurance must reflect that the 
above wording is included in evidenced policies. 

(iv) All policy(ies) required above (excluding Workers Compensation and if applicable, 
Railroad Protective) must include a severability of interest endorsement and Railroad 
must be named as an additional insured with respect to work performed under this 
agreement. Severability of Interest and naming Railroad as additional insured must 
be indicated on the certificate of insurance. 

(v) Contractor is not allowed to self-insure without the prior written consent of Railroad. 
If granted by Railroad, any deductible, self-insured retention or other financial 
responsibility for claims must be covered directly by contractor in lieu of insurance. 
Any and all Railroad liabilities that would otherwise, in accordance with the provisions 
of this Agreement, be covered by contractor's insurance will be covered as if 
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contractor elected not to include a deductible, self-insured retention or other financial 
responsibility for claims. 

(vi) Prior to commencing the Work, contractor must furnish to Railroad an acceptable 
certificate(s) of insurance including an original signature of the authorized 
representative evidencing the required coverage, endorsements, and amendments 
and referencing the contract audiVfolder number if available. The policy(ies) must 
contain a provision that obligates the insurance company(ies) issuing such policy(ies) 
to notify Railroad in writing at least 30 days prior to any cancellation, non-renewal, 
substitution or material alteration. This cancellation provision must be indicated on 
the certificate of insurance. Upon request from Railroad, a certified duplicate original 
of any required policy must be furnished. Contractor should send the certificate(s) to 
the following address: 

Ebix BPO 
PO Box 1201 0-BN 
Hemet, CA 92546-8010 
Fax mlfnber: 951-652-2882 
Email: bhsf@ebix.com 

(vii) Any insurance policy must be written by a reputable insurance company acceptable 
to Railroad or with a current Best's Guide Rating of A- and Class VII or better, and 
authorized to do business ih the state(s) in which the service is to be provided. 

(viii) Contractor represents that the insurance requirements under this Agreement have 
been thoroughly reviewed by contractor's insurance agent(s)/broker(s}, who have 
been instructed by contractor to procure the insurance coverage required by this 
Agreement. Allocated Loss Expense must be in addition to all policy limits for 
coverages referenced abov~, 

tix) Beginning two years after the Effective Date, Railroad may reasonably modify the 
required insurance coverage to reflect then-current risk management practices in the 
railroad industry and underwriting practices in the insurance industry. Railroad may 
do so no more than one time every five years. 

(x) If any portion of the operatioh is to be subcontracted by contractor, contractor must 
require that the subcontractor provide and maintain the insurance coverages set forth 
herein, naming Railroad as an additional insured, and requiring that the 
subcontractor release, indemnify, defend, and hold harmless Railroad to the same 
extent and under the same terms, limitations, and conditions as contractor is required 
to release, indemnify, defend, and hold harmless Railroad herein. 

(xi) Failure to provide evidence as required by this section will entitle, but not require, 
Railroad to stop work until the required insurance has been obtained by the 
appropriate contractor or subcontractor, and provided to and accepted by Owner. 
Acceptance of a certificate that does not comply with this section will not operate as a 
waiver of contractor's obligations hereunder. 

(xii) The fact that insurance (including, without limitation, self-insurance) is obtained by 
contractor will not be deemed to release or diminish the liability of contractor 
including, without limitation; liability under the indemnity provisions of this Agreement. 
Damages recoverable by Railroad will not be limited by the amount of the required 
insurance coverage. 

14 



f. For purposes of this section, "Railroad' means "Burlington Northern Santa Fe LLC", "BNSF 
RAILWAY COMPANY", "UNION PACIFIC RAILROAD COMPANY" and the subsidiaries, 
successors, assigns and affiliates of each. 

7. In case the Closure Structure shall at any time cease to be used as a flood control structure or 
shall by operation of law become vacated or abandoned, the rights and benefits to OCPR under this 
Agreement shall cease after ninety (90) days written notice to OCPR and the Government and the Owner 
shall be entitled to repossess the land to which it has executed servitudes and permits to OCPR and to 
use such land thereafter as if this Agreement had never been executed, without necessity of any further 
legal proceedings. OCPR will be responsible for the costs of removal of the Closure Structure on the 
Owner's Property. 

8. In addition to the terms and conditions set forth elsewhere in this Agreement, including, but not 
limited to, the terms and conditions stated in Exhibit G; Owner, Government and OCPR agree to the 
following terms upon completion of constructioh and turnover of the Project to CPRA in accordance with 
the PPA: 

a. Owner will, at its sole cost and expense, accept, own, and maintain its roadbed, track, 
railroad drainage, and all other railroad facilities. 

b. OCPR or its assignee will own and maintain, at its sole cost and expense, the Closure 
Structure in a manner that will cause the least disruption to Owner's railroad operations, 
except that operation of the Closure Structure in accordance with Standards set forth at 
Exhibit I shall be permissible. 

c. OCPR must, at OCPR's sole cost and expense keep the Closure Structure reasonably 
painted and free from graffiti. 

d. To the extent that OCPR has the authority to do so and without any warranty as to the 
existence or extent of such authority, OCPR hereby grants to Owner, at no cost or expense 
to Owner, a permanent right of access across the existing access road on property owned 
by OCPR from U.S. Highway 90 to Owner's Property for maintenance purposes, at times to 
be approved by OCPR in advance. Such access shall not interfere with the construction, 
use, operation, or maintenance of the Closure Structure or appurtenances. Owner shall 
promptly repair any damage arising from Owner's use of OCPR's property, at Owner's sole 
cost; and if said damage is not repaired promptly, OCPR may repair any such damage and 
charge the actual and reasonable cost thereof to Owner, which shall pay such costs within 
30 days after receiving an invoice therefor. OCPR makes no warranty of title of any kind, 
express or implied, and no covenant of warranty of title will be implied from the use of any 
word or words herein contained. Owner shall use and accept use of OCPR's property "as 
is, where is." Owner shall defend, indemnify, and hold harmless OCPR against, for, and 
from any claim, suit, cost, or loss of any nature arising from Owner's use of OCPR's 
property, except to the extent the claim, suit, cost, or loss arises from the negligence of 
OCPR or its agents, employees, or contractors. 

e. The Owner and OCPR agree to jointly participate in at least one annual inspection of the 
Closure Structure. 

OWNER CONTACTS FOR ANNUAL INSPECTION OR ROUTINE MAINTENANCE: 
BNSF Roadmaster (Lafayette)- 337-572-2502 
BNSF Supervisor Structures (Lafayette) - 337-572-2503 
BNSF Signal Supervisor (Lafayetie)- 337-572-2504 

OCPR CONTACTS FOR ANNUAL INSPECTION OR ROUTINE MAINTENANCE: 
John Monzon, P.E., Chief of Flood Protection- 225-342-4501 
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f. It is mutually recognized by the parties hereto that conditions inherent in the Closure 
Structure may cause the complete stabilization of adjacent embankment side-slopes of 
Owner's track roadbed to be deferred beyond the construction period, and that Owner's 
operation over the roadbed dUring the seasoning period may impose extraordinary 
maintenance costs in the event of caving, sliding, slipping, sinking or settling, including 
damage to rip rapping or protective work in connection therewith, as well as settlement and 
consolidation of tracks and ballast. until the seasoning period is complete. Therefore, the 
Government shall pay that part of the actual and reasonable cost and expense of 
extraordinary maintenance ("deferred construction") of said facilities which can be 
attributed to failure of subgrade, settlement and consolidation of subballast, or roadbed, or 
any combination thereof, which are incurred during the period commencing immediately 
following completion of the work by the Government's contractor and ending five (5) years 
thereafter. The deferred construction costs shall include reimbursement of the extra costs, 
in excess of normal maintenance costs, of maintaining embankments and that portion of 
tracks above subgrade in accordance with acceptable maintenance standards, and will 
include cost of maintaining proper alignment, proper surface, and use of ballast and other 
necessary materials. The deferred construction shall normally be performed by the Owner 
either with its own forces or through contractors employed by it. In the event major 
construction is required for deferted construction, the Government may accomplish such 
major items by contract, subject to approval and inspection by the Owner, all at the 
expense of the Government. If work involves Railroad Facilities, it will be done in 
accordance with Owner's current labor union contract. Except in cases where the continuity 
of train service is involved or threatened, the Owner shall submit to the Government plans, 
specifications and estimates for deferred construction work and shall not commence such 
work until the plans, specifications and estimates shall have been approved by the 
Government. Government will complete its review of plans, specifications and estimates, 
and provide Owner with the results of the review within ten (10) business days. The Owner 
shall furnish the Government qtJafterly estimates of costs of deferred construction thirty 
(30) days prior to the beginning of each quarter. The Government shall reimburse the 
Owner, as provided herein, upon receipt of proper invoices. The Owner will accomplish the 
final work of deferred constructi6h within one (1) year after termination of the five-year 
period defined above. Owner shall provide the Government a good faith estimate of 
anticipated actual and reasonable cost of deferred construction. 

g. It is expressly understood by OCPR and Owner that any right to install utilities will be 
governed by a separate permit or servitude agreement between the parties hereto. 

h. OCPR must keep the Closure Sttucture and surrounding areas reasonably clean and free 
from birds, vermin and other animals. 

9. The provisions of this Agreement shall survive the completion and turnover to CPRA of the Project 
in accordance with the PPA and OCPA's assumi:)tion of maintenance obligations. 

1 0. Track Maintenance and Alterations. 

a. From time to time, Owner may, ih Its sole discretion and at its expense, raise or lower the 
grade of the railroad components of tile Closure Structure if necessary or desirable as part 
of its maintenance efforts. In such an event, Owner will provide notice to OCPR and 
coordinate its maintenance activities with OCPR. Such changes or additions must not 
adversely affect, change or alter the flood control components of the Closure Structure. 

b. Owner may, in its sole discretion and at its expense, make future changes or additions to 
the railroad components of the Closure Structure if necessary or desirable, including, 
without limitation the following: (i) the right to lay additional track or tracks, or (ii) the right to 
build other facilities in connection With the operation of its railroad; provided, however, that 
Owner provide advanced written notice of such changes or additions and the parties agree 
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as to whether to apportion the costs related thereto, and if so, the apportionment thereof. 
Such changes or additions must not adversely affect, change or alter the flood control 
components of the Closure Structure. If it becomes necessary or desirabl~ in the future to 
change, alter, widen or reconstruct t11e flood control components of the Closure Structure to 
accommodate railroad projects, the cost of such work, including any cost incidental to 
alteration of railroad or flood control facilities made necessary by any such changes to the 
Closure Structure, will be at the expense of the Owner unless otherwise agreed by OCPR 
at the time such changes are requested. Such changes, alterations, widening, or 
reconstruction must not adversely affect, change or alter the flood control components of 
the Closure Structure. However, to the extent that the Closure Structure can be adjusted 
without adversely affecting, changing, or altering the flood control components of the 
Closure Structure and without cost, OCPR will do so upon written request by Owner. 

11. OCPR or the Government may, at OCPR's or the Government's sole expense, as appropriate, 
alter or reconstruct the flood control components of the Closure Structure if necessary or desirable, due to 
drainage conditions; provided, however, that ahy such alteration or reconstruction must not encroach 
further upon or occupy the surface of Owner's right-of-way to a greater extent than is contemplated by the 
plans and specifications to be approved by Owner pursuant to Article Ill, Section 1 herein, without 
obtaining Owner's prior written consent and the execution of a supplement to this Agreement or the 
completion of a separate agreement. 

12. Any books, papers, records and accounts of the parties hereto relating to the work hereunder or 
the costs or expenses for labor and material connected with the construction will at all reasonable times 
be open to inspection and audit by the agents ahd authorized representatives of the parties hereto for a 
period of three (3) years from the date of completion of the Closure Structure. 

13. The covenants and provisions of this Agreement are binding upon and inure to the benefit of the 
successors and assigns of the parties hereto. Notwithstanding the preceding sentence, neither party 
hereto may assign any of its rights or obligations hereunder without the prior written consent of the other 
party, except as provided in this Section 13. 

a. OCPR may assign all or part of its rights hereunder to the Government; provided that such 
assignment shall be in writing and require the assignee to accede to the terms and 
conditions of this Agreement applicable to the Government or its contractor and agree to 
undertake all obligations set forth in this Agreement applicable to the Government or its 
contractor.7 

b. OCPR may also assign all or part of its rights hereunder to CPRA, St. Charles Parish, or 
another state or local governmehtal agency or political subdivision; provided that such 
assignment shall be in writing, require the assignee to accede to the terms and co:-~ditions 
of this Agreement and specify the obligations set forth in this Agreement to be undertaken 
by the assignee. Further, the cohsent of Owner shall be required for any such assignment 
other than to CPRA or St. Chatles Parish, which consent shall not be unreasonably 
withheld. 

c. No assignment under this Sectioh 13 shall relieve OCPR of any responsibility, obligation or 
liability under this Agreement. Should any assignee fail to perform any responsibility or 
obligation as stated in this Agreetnent or as assigned by OCPR, OCPR is and shall remain 
responsible for performing any such responsibility or obligation and shall be liable for any 
failure to perform under this Agreement. 

d. For ease of drafting, the Government may be named in this Agreement in provisions where 
a right or duty is expected to be assigned to the Government or its contractor. Regardless 
of such drafting convenience, it Is understood and agreed that all rights, responsibilities. 
obligations and liabilities of the Government or its contractor under this Agreement are 
initially vested in OCPR, which ri1ay then assign such rights, responsibilities, obligations or 
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liabilities to the Government in accordance with this Agreement. The OCPR is and shall 
remain responsible for performing all such responsibilities and obligations and shall be 
liable for any failure to perform under this Agreement. 

14. In the event construction of the Project does not commence within one ( 1) year of the Effective 
Date, this Agreement will become null and void. 

15. Neither termination nor expiration of this Agreement will release either party from any liability or 
obligation under this Agreement, whether of indemnity or otherwise, resulting from any acts, omissions or 
events happening prior to the date of termination or expiration. 

16. To the maximum extent possible, each provision of this Agreement will be interpreted in such a 
manner as to be effective and valid under applicable law. If any provision of this Agreement is prohibited 
by, or held to be invalid under, applicable law, such provision will be ineffective solely to the extent of 
such prohibition or invalidity and the remainder of the provision will be enforceable. 

17. This Agreement (including exhibits and other documents, manuals, etc. incorporated herein) is 
the full and complete agreement between Owner and OCPR with respect to the subject matter herein and 
supersedes any and all other prior agreements between the parties hereto. 

18. Any notice provided for herein or concerning this Agreement must be in writing and will be 
deemed sufficiently given when sent by certified mail, return receipt requested, to the parties at the 
following addresses: 

Owner: 

OCPR: 

19. Gratuities. 

BNSF Railway Company 
Attn: Manager PUblic Projects 
5800 North Maih Street 
Saginaw, TX 76179 

Office of Coastal Protection and Restoration 
Attn: James McManis, P.E., Project Manager 
Office of Coastal Protection and Restoration 
P. 0. Box 44027 
Baton Rouge, LA 70804-4027 

a. The right of the Owner and OCPA to proceed may be terminated by written notice if; after 
notice and hearing, the Government head or a designee determines that the Owner, 
OCPR, their respective agents, ot another representative: 

(i) offered or gave a gratuity (ah entertainment or gift) to an officer, official, or employee 
of the Government; and 

(ii) intended, by the gratuity, to obtain a contract or favorable treatment under a contract. 

b. The facts supporting this determination may be reviewed by any court having lawful 
jurisdiction. 

20. The parties intend and agree that the UP shall be considered a third party beneficiary to this 
Agreement and shall be entitled to enforce the tights and benefits conferred upon it hereunder. Nothing 
in this Agreement is intended, nor may be constrUed, to create any rights, confer any benefits, or relieve 
any liability, of any kind whatsoever in any third person not party to this Agreement, other than UP. 
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ARTICLE VI- OPERATION OF THE CLOSUR!:: STRUCTURE. 

1. Prior to completion of the Closure Structure, the Government may require use of the Owner's 
Property in order to implement emergency flood control measures through the use of Temporary 
Retaining Structures ("TRS") that will also serve as Temporary Flood Protection ("TFP") when combined 
with a HESCO (or equal) gap closure across Owner's tracks. In accordance with the terms and 
conditions set forth in the Agreement, the Government's contractor shall construct all elements of the 
TRS and TFP as depicted on the plans attached hereto as Exhibit B, other than the HESCOs (or equal). 
The TRS and TFP shall be constructed in advance of hurricane season, which is the period between 
June 1 and November 30 of each year ("HurricEine Season") . The TFP measures shall be implemented 
in strict accordance with the Standards for Closure Structure Operation attached hereto as Exhibit I and 
made part hereof. 

2. Upon completion, the Closure Structure shall be operated by the OCPR in strict accordance with 
the Standards for Closure Structure Operation at1ached hereto as Exhibit I and made part hereof. 

ARTICLE VII- EQUAL OPPORTUNITY. 

1. In its performance of the railroad work under this Agreement, the Owner agrees as follows: 

a. The Owner shall not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, or national origin. 

b. The Owner shall take affirmative action to ensure that applicants are employed, and 
that employees are treated during employment, without regard to their race, color, religion, 
sex, or national origin. This shall include, but not be limited to (i) employment, (ii) 
upgrading, (iii) demotion, (iv) transfer, (v) recruitment or recruitment advertising, (vi) layoff 
or termination, (vii) rates of pay or other forms of compensation, and (viii) selection for 
training, including apprenticeship. 

c. The Owner shall, in all solicitations or advertisements for employees placed by or on 
behalf of the Owner, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex, or national origin. 

2. Notwithstanding any other clause in this Agreement, disputes relative to this Article VII will be 
governed by the procedures in 41 CFRE 60-1.1. 

ARTICLE VIII -NO PRECEDENT 

The terms and conditions of this Agreement and the Exhibits hereto reflect the special consideration paid 
to this project by the parties hereto due to its potential to uniquely impact the region and its population. 
The parties agree that this Agreement shall not be used as a template for future agreements and nothing 
in this Agreement shall be referenced as evidence of a course of dealing between the parties hereto. 

[Remainder of page intentionally left blank.] 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and 
year first written above. 

OWNER 

BNSF RAILWAY COMPANY 

By: M;/ ---- -
Name: ---4-~-=--'o&r~/'-------"..J.::.......1....--=,0=-c:J......:....·, /-t._~ __ 

Title: Asst. Vice Pa:esident Ensineerins Services 

OCPR 

OFFICE OF COASTAL PROTECTION AND 
RESTORATION 

By: 

Name: 

Title: 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and 
year first written above. 

OWNER 

BNSF RAILWAY COMPANY 

By: 

Name: 

Title: 

OCPR 

OFFICE OF COASTAL PROTECTION AND 

::STO~\ll~ 
Name: ~ ve. M 14-TH t e1 s 

Title: E:xen:~c..vr\ ~ l> cR.Bcro!L 
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FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

PARCEL NO. 71-10 

EXHIBIT A-1 
PROPERTY DESCRIPTION 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R21 E, Southeastern 
District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, being part of the 
Southern Pacific Railroad right of way, designated as Parcel 71-10 and described as follows: 

Commence from the intersection of the southerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said point having coordinates of X=3,601 ,667.52 Y=521 ,802.81 
and go South 05°12'41" East along the line between Sections 28 and 29 a distance of 982.14 feet; thence 
go South 14°13'20" East a distance of 1162.73 feet; thence go South 14°04'33" East a distance of 
1017.94 feet to the northerly right of way lihe of the Southern Pacific Railroad, the POINT OF 
BEGINNING. Thence go North 63°53'19" East along the northerly right of way line of the Southern 
Pacific Railroad a distance of 395.05 feet; thence go South 14 °16'14 • East a distance of 102.17 feet to 
the southerly right of way line of the Southern Pacific Railroad; thence go South 63°53'19" West along the 
southerly right of way line of the Southern Pacific Railroad a distance of 395.40 feet; thence go North 
14°04'33" West a distance of 102.25 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In right of 
way plans by Dufrene Surveying & Engineerihg Inc. dated April 14, 2011, revised June 3, 2011 and 
containing 0.9073 acres. 

PARCEL NO. 71-11 

A certain portion of ground located in LoUisa Plantation, Section 29, T13S, R21 E, Southeastern 
District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, being part of the 
Southern Pacific Railroad right of way, designated as Parcel 71-11 and described as follows: 

Commence from the intersection of the southerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said polht having coordinates of X=3,601,667.52 Y=521,802.81 
and go South 05°12'41" East along the line between Sections 28 and 29 a distance of 982.14 feet; thence 
go South 14°13'20" East a distance of 1162,73 feet; thence go South 14°04'33" East a distance of 
1017.94 feet to the northerly right of way line of the Southern Pacific Railroad; thence go North 63°53'19" 
East along the northerly right of way line of the Southern Pacific Railroad a distance of 395.05 feet to the 
POINT OF BEGINNING. Thence go North 63°53'19" East along the northerly right of way line of the 
Southern Pacific Railroad a distance of 92.75 feet; thence go South 15°21'45" East a distance of 101.79 
feet to the southerly right of way line of the SoUthern Pacific Railroad; thence go South 63°53'19" West 
along the southerly right of way line of the Southern Pacific Railroad a distance of 94.73 feet; thence go 
North 14°16'14" West a distance of 102.17 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In right of 
way plans by Dufrene Surveying & Engineerifig Inc. dated April 14, 2011, revised June 3, 2011 and 
containing 0.2152 acres. 



FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT A-2 
PROPERTY DESCRIPTION (PICTURE) 
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FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 
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EXHIBIT 8 -INDEX OF DRAWINGS- Final Plans & Specifications for WBV-75 (Revised 6-15-11) 

INDEX OF DRAWINGS INDEX OF DRAWINGS 

SHEET 10 SHEET TITLE SHEET 10 SHEET TITLE 

G-001 COVER SHEET S-109 FALSEWORK BNSF 

G-002 LOCATION fviAP. PROJECT VICINITY & PROJECT LOCA 110N fviAP S-110 FALSEWORK MISC. 
G-003 GENERAL NOTES AND SHEET INDEX S-111 RAILS AND COMPONENT PARTS DETAILS 
G-004 GENERAL NOTES tOVIL) S-112 PRECAST SILL DETAILS {SHEET 1 OF 21 

G-005 GENERAL NOTES {S1RUCTURES) S-113 PRECAST SILL DETAILS (SHEET 2 OF 2) 

G..OOS TABLE OF E>IISTING UllUllES S-113A 22" INSUlATED TIE PLATE Di:TA!L 
~100 WBV-75 BORING LEGEND S-1 14 SWING GATES SEAL JETAIL tSHEET I OF 2 i 
~101 WBV-75 BORING S-115 SWING GATES SEAL JETAIL (SHEET 2 OF 2'• 
H-101 STAGE HYDROGRAPH MISSISSIPPI RIVER AT BONNET CARRE S-116 SWING GATE UPPER HINGE DETAILS (SHEET 1 OF 21 

H-102 STAGE HYDROGRAPH MISSISSIPPI RNER AT HARVEY LEVEE S-117 SWING GATE UPPER HINGE DETAILS iSHE!:T2 OF 2) 
C-101 PLAN &. PROFILE AT BNSF RAILROAD S-118 SWING GATE DETAILS 

C-102 TYPICAL SECTIONS AT FLOODWALL MONOLITHS (SHEET 1 OF 2) S-119 SWING GATE LOWER HINGE DETAILS (SHEET 1 OF 3i 
C-102a TYPICAL SECTIONS AT FlOODWALL MONOLITI-iS (SHEET 2 OF 2} S-120 SWING GATE LOWER HINGE DETAILS (SHEET 2 OF 3) 
C-103 TYPICAL SECTIONS AT ACCESS ROAD S-121 SWING GATE LOWER HINGE DETAILS (SHEET 3 OF 3) 
C-104 E)qSTING TOP OF RAIL ELEVATIONS S-122 SWING GATE HINGE DETAILS (SHEET 1 OF 2) 
C-105 BNSF ACCESS PL>\N S-123 SWING GATE HINGE DETAILS (SHE!:. 1 2 OF 2} 

C-10& BNSF ACCESS ROAD PLAN & PRORLE tSHEET 1 OF 2) S-124 LATCHING D:=TAILS cSHEET 1 OF 2) 
C-107 BNSF ACCESS ROAD PLAN & PROALE (SHEET 2 OF 2} S-125 LATCHING DETAILS (SHEET 2 OF 2) 
C-108 NOT USED S-126 WALL JOINTS AND POSITIVE CUT-OFF 
C-109 !I.'OT USED S-127 MlSCELLANEOUS DETAILS 
C-110 lllOT USED S-128 SCOUR PROTEC110NS DETAILS ISHEET 1 OF 2) 
C-111 BNSF ACCESS RO.AD CROSS SECTIONS STA. 64-+75 TO STA. 65-+75 S-129 SCOUR PROTEC110NS DETAILS !SHEET 2 OF 2) 
C-112 BNSF ACCESS ROAD CROSS SECTIONS STA. 66~00TO STA. 67-+:25 S-130 T-WALL JOINTS DETAILS 
C-113 BNSF ACCESS ROAD CROSS SECTIONS STA. 67t50TO STA. 68t75 S-131 TRUCK WASH DOWN RACK AND TIMBER MAT BRIDGE DETAILS 
C-114 BNSF ACCESS ROAD CROSS SECTIONS STA. 69-+00TO STA. 70-+25 S-132 CHAIN LINK FENCING AND GATE DETAILS 

C-114A BNSF ACCESS ROAD CROSS SECTIONS AT STA 69-+-22 &. STA. 7Q.+22 S-133 FARM STYLE FENCING AND GATE DETAILS 
C-115 BNSF ACCESS ROAD CROSS SECTIONS STA. 7Q.+50 TO STA 7H 75 S-140 BNSF CONSTRUC110N SEQUENCING PHASE 1 
C-116 BNSF ACCESS ROAD CROSS SECTIONS STA. 72+00 TO STA. 73-+25 S-141 BNSF CONSTRUCTION SEQUENCING PHASE 2 
C-117 BNSF ACCESS ROAD CROSS SECTIONS STA. 73-+50 TO STA. 74+75 S-142 BNSF CONSTRUCilON SEQUENCING PHASE 3 
C-118 BNSF ACCESS ROAD CROSS SEC110NS STA. 75-+00 TO STA. 7&+00 S-143 BNSF CONSTRUC110N SEQUENCING PHASC: t. 
S-100 FOUNDA110\I PLAN S-144 BNSF CONSTRUC110N SEQUENCING PHASE 5 
S-101 T-WALLS PLAN A ND SEC110N S-145 BNSF CONSTRUCTION SEQUENCING PHASE 6 iSHEET 1 OF 21 
S-102 H-PILE DETAILS AND PILE SCHEDULE S-146 BNSF CONSTRUCilON SEQUENCING PHASE 6 cSiii:ET 2 Ot: 2) 
S-103 BNSF MONOLITH S-147 BNSF CONSTRUC110N SEQUENCING PHASE 7 
S-104 BNSF REINFORCEMENT S-148 FLOODGATE AT BNSF RR TEMPORARY RETAINING STRUCTURE(TRS )( 1 OF 2) 
S-105 BNSF SWING GATE (SHEET 1 OF 2) S-149 FLOOD GATE AT BNS= RR TEMPORARY RETAINING STRUCTURE(TRS)(2 OF 2) 
S-106 BNSF SWING GATE (SHEET 2 OF 2) S-1 50 FLOOD GATE AT BNS= RR TRS PHASES 1 & 2 PROFILE VIEW 
S-107 AOJUSTABL: SEAL DETAILS S-151 FLOOD GATE AT BNSF RR TRS PHASE 1 PLAN VIEW 
S-108 SCREW JACK DETAILS S-152 FlOOD GATE AT BNSF RR TRS PHASE 2 PLAN VIEW 



FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT 8 ·1 
SEQUENCE OF CONSTRUCTION WORK 

(Revised on 4/25/2011) 

I . Government contractor wil l provide Owner a construction schedule for work on, over or under 
Owner's property. The construction schedule must include the date and duration of all proposed 
Railroad Track Windows. The Owner must review and approve all Railroad Track Windows. 
Approved Railroad Track Windows are subject to cancellation by the Owner up to and including 
the day of the scheduled track window. Government contractor should plan for alternate work 
activities in the event of cancellation of Railroad Track Window. 

2. Government contractor will coordinate with Owner's Roadmaster to mark (on the four rails) the 
centerline locations of the construction access road and the sill wall (flood gate). 

3. Owner will raise 450 feet of the Siding (south) Track approximately 4 to 8 inches to match the 
elevation of the Main (north) Track-- cdhilllon track elevation to be maintained from the east end 
of the Owner's Davis Pond Bridge (RR Milepost 19.47) to a point approximately 50 feet east of 
the proposed maintenance access road crossing (RR Milepost 19.39) prior to transitioning the 
Siding Track elevation down to the existihg Salix Siding Track elevation. 

4. Government contractor will enter into a temporary Construction Crossing Agreement with Owner 
for two 32-ft concrete crossing surfaces for a construction (and future maintenance) access road. 

5. Owner will schedule one 6-HOUR stoppage of train operations ("Track Window") to remove 80-ft 
section of track, perform any necessary stabilization of the subballast, place new ballast, install 
80-ft welded track panel with 1O-ft timber crossties, surface and compact new ballast, and install 
32-ft concrete crossing panels on the Siding (south) Track for the construction access road 
located approximately one hundred ninety {190) feet east of the proposed sill wall (or 
approximately 385 feet from the east end of the Owner's Davis Pond Bridge). See Sheets C-105, 
C-1 07, S-140. Note that the concrete crossing panels will be placed between the rails and 
approximately 2-11 outside of the rails {of end of railroad's 10-ft long timber cross-ties). 

6. Owner will schedule one 6-hour Track Wlhdow to remove 80-ft section of track, perform any 
necessary stabilization of the subballast, place new ballast, install 80-ft welded track panel with 
1 O-tt timber crossties, surface and compact new ballast, and install 32-ft concrete crossing panels 
on the Main (north) Track for the constrUction access road (see Sheets C-105, C-107, S-140). 

7. Government contractor will construct a 28-ft wide construction (and future maintenance) access 
road (maximum width across Owner's rlght of way) and roadway approaches up to the new 
concrete crossing panels, including the area between the Main Track and Siding Track (see 
Sheet S-140). Roadway to intersect the tracks at 90 degrees and maintain the elevation of top-of
rail for distance of at least 35 feet from outside rail prior to transitioning to a different 
elevation/grade. Access road to have effectively locking gates to control access to the crossing. 

8. Government contractor will install two walls of SHORING SHEET PILING (behind the Jump Span 
Bridge Abutment locations, see Sheet s~ 141) beginning at Owner's north property line and 
progressing southward to a point ten feet north of the field side rail of the Main (north) Track. 

9. Owner to schedule one 6-HOUR Track Window on the Siding (south) Track and one 6-HOUR 
Track Window on the Main (north) Track to cut and remove a section of track and install a 40-foot 
pre-assembled track panel with 3-foot staggered bolted joints. Track panel are to be removed and 
reused during Government contractor cohstruction Track Windows. 



10. Government contractor will coordinate and schedule with Owner's Roadmaster one 12-HOUR 
Track Window on both the Main Track and Siding Track to install SHORING SHEET PILING. 
a. Owner will remove 40-foot jointed Track Panel from each track. 
b. Government contractor to install SHORING SHEET PILING beginning at the northern limit and 
continuing across the tracks to the southern limit shown on the project plans. SHORING SHEET 
PILING will allow for a gap around each rail that measures 2" from each side of the rail to a depth 
of 15" below the bottom of rail. SHORING SHEET PILING will be cut-off at least 15 inches below 
top-of-tie and remain in-place at the completion of the Project. SHORING SHEET PILING will 
remain in-place at the completion of project. Government contractor may consider using an 
additional pile driver to complete the work during this one Track Window. 
c. Owner will place ballast and install40-foot Track Panel on the Main Track and Siding Track. 
Owner will require approximately 3 hours per track (6 hours total) to remove and re-install 40-foot 
track panels during this Track Window. 

II. Government contractor will install PERMANENT CUT-OFF SHEET PILING (at sill wall location, 
see Sheet S-142) beginning at Owner's north property line and progressing southward to a point 
ten feet north of the field side rail of the Main (north) Track. 

t 2. Government contractor will coordinate and schedule with Owner's Roadmaster one 12-HOUR 
Track Window on both the Main Track and Siding Track to install PERMANENT CUT-OFF 
SHEET PILING (at sill wall location, see Sl1eet S-143). 
a. Owner will remove two 40-foot sections of rail (from jointed track panels) and two or three 
timber crossties from the Main and Siding Tracks. Government contractor will start driving 
PERMANENT CUT-OFF SHEET PILING after rails and timber crossties are removed from the 
Main Track. 
b. Government contractor will drive PERMANENT CUT-OFF SHEET PILING from a point ten 
feet north of the Main Track to a point at least ten feet south of the Siding (south) Track. 
PERMANENT CUT-OFF SHEET PILING must be uchased-downu below the elevation of the 
bottom chord of the proposed Jump Span Bridges. 
c. Owner will install two or three timber crossties and two 40-foot sections of rail (on the track 
panels) in the Main and Siding Tracks. Owner will require approximately 2 hours per track (4 
hours total) to remove and re-install the 40-foot sections of rail and 2 to 3 crossties during this 
Track Window. 

13. Government contractor will install PERMANENT CUT-OFF SHEET PILING (at sill wall location) 
from a point ten feet south of the Siding track and progressing southward to Owner's south 
property line. 

14. Government contractor will coordinate and schedule with Owner's Roadmaster up to thirty 6-
HOUR Track Windows for the Pipe Piling and H-piling installations on either or both tracks (see 
Sheet S-144). 
a. Owner contractor (not Owner) will remove 1 to 5 timber crossties at Pipe Pile and four H-piling 
installation locations at the start of each 6-HOUR Track Window. 
b. Government contractor will install some of the twelve Steel Pipe Pilings and eighteen steel H
piling for the abutments of the proposed Jump Span Bridges and the permanent floodgate 
structure foundation (see Sheet S-144). all piling must be "chased-down• twelve inches below 
top-of-tie (top of railroad timber crosstie). 
c. Owner contractor will install 1 to 5 timber crossties to restore track at the end of each 6-HOUA 
Track Window. Owner will require approximately 2 hours per track to remove and re-install 1 to 5 
timber crossties and surface track ballast during this Track Window. 

15. Government contractor will coordinate and schedule with Owner's Roadmaster one 12-HOUR 
Track Window on the Siding Track to install the Jump Span Bridge (see Sheet S-145). 
a. Owner will remove one 40-foot track panel from the Siding Track. 
b. Government contractor will excavate materials, cut-oH Steel Pipe Pilings, install two Pile Caps, 
install one Jump Span Bridge, and install subgrade and subballast to an elevation twenty-one 
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inches below top-of-tie. 
c. Owner will place twelve inches of ballast rock, install one 40-foot track panel, and surface the 
Siding Track. Owner will require approximately 3 hours to remove and re-install 40-foot track 
panel during this Track Window. 
d. Government contractor to attach track panel to Jump Span Bridge with Owner-approved j-bolt 
fasteners. 

16. Government contractor will coordinate and schedule with Owner's Roadmaster one 12-HOUR 
Track Window on the Main Track to installt11e Jump Span Bridge (see Sl1eet S-145). 
a. Owner will remove one 40-foot track panel from the Main Track. 
b. Government contractor will excavate materials. cut-off Steel Pipe Pilings, install two Pile Caps, 
install one Jump Span Bridge, and install subgrade and subballast to an elevation twenty-one 
inches below top-of-tie. 
c. Owner will place twelve inches of ballast rock, install one 40-foot track panel and surface the 
Main Track. Owner will require approximately 3 hours to remove and re-install 40-foot track panel 
during this Track Window. 

17. Government contractor will work under the two Jump Span Bridges to excavate. cut-off Sheet 
Piling (under sill wall location) to final elevation, ins1all concrete footings, and concrete base slab 
(see Sheet S-146). 

18. Government contractor will coordinate and schedule with Owner's Roadmaster one 12-HOUR 
Track Window on both the Main Track and Siding Track to remove Jump Span Bridges and 
complete the installation of the sill wall (see Sheet S-147). 
a. Owner to furnish 4 (triple-sized, 24" x 18") pandrolized tie plates to Government contractor for 
use in rail slots in top of sill (see Sheets S-103 and S-112). 
b. Government contractor to BOLT the 4 pandrolized tie plates to the ~" fabricated bent plate 
located in the bottom of the rail slot in the top of sill (see Sheet S-112). The Government 
contractor may consider anchoring the fastening bolts direcltly into the concrete sill wall (thru the 
bent plate). 
c. Owner will unbolt the ends of the 40-foot sections of rail (from the track panels) over each 
Jump Span Bridge. 
d. Government contractor to remove Jump Span Bridges, including the attached track panels. 
e. Government contractor to install top-half of pre-cast sill wall, and install subgrade to an 
elevation 21 inches below top-of-tie. 
f. Owner will place twelve inches of ballast rock, install 40-footTrack Panel (with 1O-ft long timber 
crossties) on the Main Track and Siding Track with 1 timber cross-tie removed (to allow rail to rest 
on pandrolized tie plates in the rail slots lh 2-ft wide sill wall (see Sheets S-111 Detail Section B 
and S-112 Detail Section B). 
g. Owner to install4 RAIL SHOCK PADS ("rubber" pad) between bottom of rail and pandrolized 
tie plate in the sill wall. Owner to clip (fasten) rail to the tie plates in the rail slots .. 
h. Government contractor to furnish four 2-ft long RUBBER INSERTS for Owner to install on each 
side of rail in the sill wall (see Sheet S-112 Detail Section A). 
i. Owner to surface the ballast in the tracks. Owner will require approximately 3 hours per track (6 
hours total) to remove and re-install 40-foot track panels during this Track Window. 

19. Owner will schedule one 6-HOUR Track Window on the Main Track to weld four joints. 

20. Owner will schedule one 6-HOUR Track Window on the Siding Track to weld four joints. 

2 1. Government contractor to furnish 4 DEFLI:CTOR ANGLES AND PLATES for Owner to install one 
on each timber crosstie located adjacent to the 2-ft wide concrete sill wall (see Sheet S-1 11 ). 

22. Government contractor to bring 220-volt Power Drop service to Owner's right of way near location 
of the Closure Structure. Government contractor to coordinate with Owner's Supervisor Signal 
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Construction to identify exact placement of Power Drop pole. Power drop to be used for next Step 
u 
rr 

2:1. Owner will interconnect Closure Structure to the train control block signal system located at 
railroad milepost 20.26 (Eastbound Control Signal west end Salix Siding) and 18.29 (Westbound 
Control Signal east end Salix Siding). Owner must have access to Power Drop 

24. Owner, Government, and Commission will test the operation of the Closure Structure. 

25. Owner, Government, and Commission Will perform a final inspection to accept the project. 

26. Upon completion of the Project and acceptance by CPRA pursuant to the PPA, OCPR and/or its 
assignee will continue to use the maintenance access road at the location of the construction 
access road built by Government contractor, pursuant to the Permanent Servitude with Owner. 
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1.01 General 

FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT C {BNSF FORM 01 02) 
CONTRACTOR REQUIREMENTS 

• 1.01 .01 The Contractor must cooperate with BNSF RAILWAY COMPANY, hereinafter referred to as 
"Railway", where work is over or under on or adjacent to Railway property and/or right-of-way, 
hereinafter referred to as "Railway Property". during the West Bank and Vicinity, Louisiana Project, 
St. Charles Parish, Louisiana WBV-75 Western Tie-In Railroad Crossing at BNSF Railway, 
hereinafter referred to as the "Project", at railroad milepost 19.43 in Salix, Louisiana. 

• 1.01.02 The Contractor must execute and deliver to the Railway duplicate copies of the Exhibit "C-1" 
Agreement (if Contractor is a contractor of U.S. Army Corps of Engineers) or the Exhibit "C-2" 
Agreement (if Contractor is a contractor of Office of Coastal Protection and Restoration), as 
appropriate, in the form attached hereto, obligating the Contractor to provide and maintain in full force 
and effect the insurance called for under Section 3 of said Exhibit "C-1 " or Exhibit "C-2," as 
appropriate. Questions regarding procurement of the Railroad Protective Liability Insurance should 
be directed to Rosa Martinez at Marsh, USA. 214-303-8519. 

• 1.01.03 The Contractor must plan, schedule and conduct all work activities so as not to interfere with 
the movement of any trains on Railway Property. 

• 1.01.04 The Contractor's right to enter Railway's Property is subject to the absolute right of Railway to 
cause the Contractor's work on Railway's Fltoperty to cease if, in the opinion of Railway, Contractor's 
activities create a hazard to Railway's Property, employees, and/or operations. Railway will have the 
right to stop construction work on the Project if any of the following events take place: (i) Contractor 
(or any of its subcontractors) performs Project work that affects railroad safety or operations in a 
manner contrary to the plans and specifications approved by Railway; (ii) Contractor (or any of its 
subcontractors), in Railway's opinion, prosecutes the Project work in a manner which may cause 
imminent danger to Railway Property, facilities or the safe and expeditious movement of railroad 
traffic; (iii) the insurance described in the attached Exhibit C-1 or Exhibit C-2, as appropriate, is 
canceled during the course of the Project; ot (iv)the Contractor breaches the Agreement set forth at 
Exhibit C-1 or Exhibit C-2, as appropriate. The work stoppage will continue until all necessary actions 
are taken by Contractor or its subcontractor to rectify the situation to the satisfaction of Railway's 
Division Engineer, provided that such satisfaction will not be unreasonably withheld, or until the 
insurance specified in Exhibit C-1 or Exhibit C-2, as appropriate, has been delivered to and accepted 
by Railway. Upon work stoppage, Contractor shall immediately halt all work, shore up existing work 
as necessary, and clear all equipment, debtls, and other project-related items from Railway Property. 
Any such work stoppage under this provision will not give rise to any liability on the part of Railway. 
Railway's right to stop the work is in addition to any other rights Railway may have including, but not 
limited to, actions or suits for damages or lost prolits. In the event that Railway desires to stop 
construction work on the Project, Railway agrees to immediately notify the following individuals in 
writing: 

Lary Yorke 
U.S. Arttly Corps of Engineers 
Westbahk Area Office 
5750 Bayou Estates Blvd. 
Marrero, LA 70073 

James McManis, P.E., Project Manager 
Office of Coastal Protection and Restoration 
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• 

• 

• 

• 

P. 0. Box 44027 
Baton Rouge, LA 70804-4027 

1.01.05 The Contractor is responsible for determining and complying with all applicable Federal, 
State and Local Governmental laws and regulations, including, but not limited to environmental laws 
and regulations (including but not limited to the Resource Conservation and Recovery Act, as 
amended; the Clean Water Act, the Oil Pollution Act, the Hazardous Materials Transportation Act, 
CERCLA), and health and safety laws and regulations. The Contractor hereby indemnifies, defends 
and holds harmless Railway for, from and against all fines or penalties imposed or assessed by 
Federal, State and Local Governmental Agehcies against the Railway which arise out of Contractor's 
work under this Agreement, subject to the terms and conditions of Article II I, Section 12.d. of the 
Construction and Maintenance Agreement for the Project between BNSF Railway Company and 
Office of Coastal Protection and Restoration of the State of Louisiana. 

1.01.06 The Contractor must notify Lary Yorke at 504-862-2754 (if Contractor is a contractor of U.S . 
Army Corps of Engineers) and Railway's Manager Public Projects, telephone number 817-352-2902 
at least thirty (30) calendar days before commencing any work on Railway Property. Contractor's 
notification to Railway must refer to Railroad's file Salix, LA- LS 1281, RR MP 19.43- USACE 
Flood Gate Project. 

1.01 .07 For any bridge demolition and/or falsework above any tracks or any excavations located with 
any part of the excavations located within, whichever is greater, twenty-five (25) feet of the centerline 
of the nearest track or intersecting a slope from the plane of the top of rail on a 2 horizontal to 1 
vertical slope beginning at eleven (11) feet from centerline of the nearest track, both measured 
perpendicular to center line of track, the Contractor must furnish the Railway five sets of working 
drawings showing details of construction affecting Railway Property and tracks. The working drawing 
must include the proposed method of instaUation and removal of falsework, shoring or cribbing. not 
included in the contract plans and two sets of structural calculations of any falsework, shoring or 
cribbing. For all excavation and shoring sUbmittal plans, the current "BNSF-UPRR Guidelines for 
Temporary Shoring" must be used for determining the design loading conditions to be used in shoring 
design, and all calculations and submittals tnust be in accordance with the current "BNSF-UPRR 
Guidelines for Temporary Shoring". All submittal drawings and calculations must be stamped by a 
registered professional engineer licensed to practice in the state the project is located. All 
calculations must take into consideration railway surcharge loading and must be designed to meet 
American Railway Engineering and Maintehance-of-Way Association (previously known as American 
Railway Engineering Association) Coopers E-80 live loading standard. All drawings and calculations 
must be stamped by a registered professi6fial engineer. The Contractor must not begin work until 
notified by the Railway that plans have been approved. The Contractor will be required to use lifting 
devices such as, cranes and/or winches to place or to remove any falsework over Railway's tracks. 
In no case will the Contractor be relieved of tesponsibility for results obtained by the implementation 
of said approved plans. 

1.01 .08 Subject to the movement of Railway's trains, Railway will cooperate with the Contractor such 
that the work may be handled and pertorftled in an efficient manner. The Contractor will have no 
claim whatsoever for any type of damage§ 6r for extra or additional compensation in the event his 
work is delayed by the Railway. 

1.02 Contractor Safety Orientation 

• 1.02.01 No employee of the Contractof1 its subcontractors, agents or invitees may enter 
Railway Property without first having completed Railway's Engineering Contractor Safety 
Orientation, found on the web site www.contractororientation.com. The Contractor must 
ensure that each of its employees, su6cbntractors, agents or invitees completes Railway's 
Engineering Contractor Safety Orientati6h through internet sessions before they perform any 
work on the Project on Railway PropertY. Additionally, the Contractor must ensure that each 
and every one of its employees, suocbntractors, agents or invitees possesses a card 
certifying completion of the Railway C611tractor Safety Orientation before entering Railway 
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Pr~pert~. The Contractor is responsible for the cost of the Railway Contractor Safety 
Onentat1on ... Th~ Contractor must renew the Railway Contractor Safety Orientation annually. 
Further clanf1cat1on can be found on the web site or from the Railway's Representative. 

1.03 Railway Requirements 

• 

• 

• 

1.03.01 The Contractor must take protective measures as are necessary to keep railway facilities, 
includi~g track ballast, free of sand, debris, and other foreign objects and materials resulting from his 
operat1ons. Any damage to railway facilities resulting from Contractor's operations will be repaired or 
replaced by Railway and the reasonable actual cost of such repairs or replacement must be paid for 
by the Contractor. 

1.03.02 The Contractor must notify the Railway's Division General Manager at 713-847-3500 and 
provide blasting plans to the Railway for teview seven (7) calendar days prior to conducting any 
blasting operations adjacent to or on Railway's Property. 

1.03.03 The Contractor must abide by the following temporary clearances during construction: 

15' Horizontally from centerline of nearest track 
21'-6" Vertically above top of tall 
27'-0" Vertically above top of tall for electric wires carrying less than 750 volts 
28'-0" Vertically above top of tail for electric wires carrying 750 volts to 15,000 volts 
30'-0" Vertically above top of rail for electric wires carrying 15,000 volts to 20,000 volts 
34'-0" Vertically above top of rail for electric wires carrying more than 20,000 volts 

• 1.03.04 Upon completion of construction, the following clearances shall be maintained: 
25' Horizontally from centetline of nearest track 
23'-3 W' Vertically above top of fail 

• 1.03.05 Any infringement within State statutory clearances due to the Contractor's operations must 
be submitted to the Railway and to the u.§. Army Corps of Engineers, New Orleans District or 
Office of Coastal Protection and Restofation, as appropriate, and must not be undertaken until 
approved in writing by the Railway, and uhlil the U.S. Army Corps of Engineers, New Orleans 
District or Office of Coastal Protectioh and Restoration , as appropriate, has obtained any 
necessary authorization from the State Regulatory Authority for the infringement. No extra 
compensation will be allowed in the event the Contractor's work is delayed pending Railway approval, 
and/or the State Regulatory Authority's apptoval. 

• 1.03.06 In the case of impaired vertical clearance above top of rail, Railway will have the option of 
installing tell-tales or other protective devices Railway deems necessary for protection of Railway 
operations. The cost of tell-tales or protective devices will be borne by the Contractor. 

• 1.03.07 The details of construction affectHig the Railway's Property and tracks not included in the 
contract plans must be submitted to the Railway by U.S. Army Corps of Engineers, New Orleans 
District or Office of Coastal Protection alid Restoration, as appropriate, for approval before work 
is undertaken and this work must not be undertaken until approved by the Railway. 

• 1.03.08 At other than public road crossings; or as to a Contractor of Office of Coastal Protection 
and Restoration, the permanent crossing authorized by Railway in favor of Office of Coastal 
Protection and Restoration, after completion_of construction of the Project, the Contractor must not 
move any equipment or materials across Railway's tracks until permission has been obtained from 
the Railway. The Contractor must obtain a "Temporary Construction Crossing Agreement" in the 
form of Exhibit H-1 hereto from the Railway prior to moving his equipment or materials across the 
Railway's tracks. The temporary crossing must be gated and locked at all times when not required for 
use by the Contractor. The temporary crossing for use of the Contractor will be constructed at the 
expense of the Contractor. 
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• 

• 

1.03.09 Dischar~e, release or spill on the Railway Property of any hazardous substances, oil, 
petroleum, constrtuents, pollutants, contaminants, or any hazardous waste is prohibited and 
Contr~ctor must immediately notify the Railway's Resource Operations Center at 1 (800) 832-5452, of 
any drscharge, release or spills in excess of a reportable quantity. Contractor must not allow Railway 
Property to become a treatment, storage or transfer facility as those terms are defined in the 
Resource Conservation and Recovery Act or any state analogue. 

1.03.1 0 The Contractor upon completion of the work covered by this contract, must promptly remove 
from the Railway's Property all of Contractor's tools, equipment, implements and other materials, 
whether brought upon said property by said Contractor or any Subcontractor, employee or agent of 
Contractor or of any Subcontractor, and must cause Railway's Property to be left in a condition 
reasonably acceptable to the Railway's representative. 

1.04 Contractor Roadway Worker on Track Safety Program and Safety Action Plan 

• 1.04.01 Each Contractor that will perform work within 25 feet of the centerline of a track must develop 
and implement a Roadway Worker Protection/On Track Safety Program and work with Railway 
Project Representative to develop an on track safety strategy as described in the guidelines listed in 
the on track safety portion of the Safety Orientation. This Program must provide Roadway Worker 
protection/on track training for all employees of the Contractor, its subcontractors, agents or invitees. 
This training is reinforced at the job site through job safety briefings. Additionally, each Contractor 
must develop and implement the Safety Action Plan, as provided for on the web site 
www.contractororientation.com, which Wili be made available to Railway prior to commencement 
of any work on Railway Property. During the performance of work, the Contractor must audit its work 
activities. The Contractor must designate an bn-site Project Supervisor who will serve as the contact 
person for the Railway and who will maintain a copy of the Safety Action Plan, safety audits, and 
Material Safety Datasheets (MSDS), at the job site. 

1.05 Railway Flagger Services: 

• 1.05.01 The Contractor must give Railwayis Roadmaster Aaron Whitney at 337-572-2502 (office#) 
or 337-303-4589 (cell #) or e-mail: aaron.Whitney@bnsf.com a minimum of ten (1 0) calendar days 
advance notice when flagging services will be required so that the Roadmaster can make appropriate 
arrangements (i.e., bulletin the flagger's position), for work that will take less than five (5) days; for 
work that will take more than five (5) days; the contractor must notify Railway's Roadmaster at least 
thirty (30) days prior to requesting a flagman. If flagging services are scheduled in advance by the 
Contractor and it is subsequently determined by the parties hereto that such services are no longer 
necessary, the Contractor must give the Aoadmaster five (5) working days advance notice so that 
appropriate arrangements can be made to abolish the position pursuant to union requirements. 

• 1.05.02 Unless determined otherwise by Railway's Project Representative, Railway flagger will be 
required and furnished when Contractor's work activities are located over, under and/or within 
twenty-five {25) feet measured horizontally !tom centerline of the nearest track and when cranes or 
similar equipment positioned beyond 25-feel from the track centerline could foul the track in the event 
of tip over or other catastrophic occurrence, but not limited thereto for the following conditions: 

• 1.05.02a When, upon inspection by Railway's Representative, other conditions warrant. 

• 1.05.02b When any excavation is performed below the bottom of tie elevation, if, in the opinion of 
Railway's representative, track or other RailWay facilities may be subject to movement or settlement. 

• 1.05.02c When work in any way interferes With the safe operation of trains at timetable speeds. 

• 1.05.02d When any hazard is presented to Railway track, communications, signal, electrical, or other 
facilities either due to persons, material, eqUijjment or blasting in the vicinity. 
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• 

• 

• 

• 

• 

• 

1.05.02e Special permission must be obtained from the Railway before moving heavy or 
cumbersome objects or equipment which might result in making the track impassable. 

1.05.03 Flagging services will be performed by qualified Railway llaggers . 

1.05.03a Flagging crew generally consists of one employee. However, additional personnel may be 
required to protect Railway Property and operations, if deemed necessary by the Railways 
Representative. 

1.05.03b Each time a llagger is called, the minimum period for billing will be the eight {8) hour basic 
day. 

1.05.03c The cost of llagger services provided by the Railway will be borne by the CONTRACTOR . 
The estimated cost for one ( 1) flagger is approximately $800.00 for an eight (8) hour basic day with 
time and one-half or double time for overtime, rest days and holidays. The estimated cost for each 
flagger includes vacation allowance, paid holidays, Railway and unemployment insurance, public 
liability and property damage insurance, health and welfare benefits, vehicle, transportation, meals, 
lodging, radio, equipment, supervision and other costs incidental to performing flagging services. 
Negotiations for Railway labor or collective bargaining agreements and rate changes authorized by 
appropriate Federal authorities may increase actual or estimated flagging rates. THE FLAGGING 
RATE IN EFFECT AT THE TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER 
WILL BE USED TO CALCULATE THE ACTUAL COSTS OF FLAGGING PURSUANT TO THIS 
PARAGRAPH. 

1.05.03d The average train traffic on this route is 34 freight trains per 24-hour period at a timetable 
speed 55 MPH and no passenger trains. 

1.06 Contractor General Safety Requirements 

• 1.06.01 Work in the proximity of railway track{s) is potentially hazardous where movement of 
trains and equipment can occur at any time and in any direction. All work performed by 
contractors within 25 feet of any track must be in compliance with FAA Roadway Worker 
Protection Regulations. 

• 1.06.02 At the beginning of every work day and before beginning any task on Railway 
Property, a thorough job safety briefing must be conducted with all personnel involved with 
the task and repeated when the personnel or task changes. If the task Is within 25 feet of the 
centerline of any track, the job briefing must include the Railway's flagger, as applicable, and 
include the procedures the Contractor will use to protect its employees, subcontractors, 
agents or invitees from moving any equipment adjacent to or across any Railway track(s). 

• 1.06.03 Workers must not work within 25 feet of the centerline of any track without an on track 
safety strategy approved by the Railway's Project Representative. When authority is 
provided, every contractor employee mUst know: (1) who the Railway flagger is, and how to 
contact the flagger, (2) limits of the authority, (3) the method of communication to stop and 
resume work, and (4) location of the designated places of safety. Persons or equipment 
entering flag/work limits that were not previously job briefed, must notify the flagger 
immediately, and be given a job briefing when working within 25 feet of the center line of 
track. 

• 1.06.04 When Contractor employees are required to work on the Railway Property after 
normal working hours or on weekends, the Railroad's representative in charge of the project 
must be notified. A minimum of two employees must be present at all times. 

• 1.06.05 Any employees, agents or invitees of Contractor or its subcontractors under suspicion of 
being under the influence of drugs or alcohol, or in tile possession of same, will be removed from the 
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Railway's Property and subsequently released to the custody of a representative of Contractor 
management. Future access to the Railway's Property by that employee will be denied. 

• 1.06.06 Any damage to Railway Property, or any hazard noticed on passing trains must be reported 
immediately to the Railway's representative in charge of the project. Any vehicle or machine which 
may come in contact with track, signal equipment, or structure (bridge) and could result in a train 
derailment must be reported immediately to the Railway representative in charge of the project and to 
the Railway's Resource Operations Center at 1 (BOO) 832-5452. Local emergency numbers are to be 
obtained from the Railway representative in charge of the project prior to the start of any work and 
must be posted at the job site. 

• 1.06.07 For safety reasons, all persons ate prohibited from having pocket knives, firearms or other 
deadly weapons in their possession while working on Railway's Property. 

• 1.06.08 All personnel protective equipment (PPE) used on Railway Property must meet applicable 
OSHA and ANSI specifications. Current Railway personnel protective equipment requirements are 
listed on the web site, www .contractororiehtatlon.com, however, a partial list of the requirements 
include: a) safety glasses with permanently affixed side shields (no yellow lenses); b) hard hats; c) 
safety shoe with: hardened toes, above-the-ankle lace-up and a defined heel; and d) high visibility 
retro-reflective work wear. The Railroad's representative in charge of the project is to be contacted 
regarding local specifications for meeting requirements relating to hi-visibility work wear. Hearing 
protection, fall protection, gloves, and respirators must be worn as required by State and Federal 
regulations. (NOTE- Should there be a discrepancy between the information contained on the 
web site and the information in this paragraph, the web site will govern.) 

• 1.06.09 THE CONTRACTOR MUST NOT PILE OR STORE ANY MATERIALS, MACHINERY OR 
EQUIPMENT CLOSER THAN 25'-0" TO THE CENTER LINE OF THE NEAREST RAILWAY 
TRACK. MATERIALS, MACHINERY OR EQUIPMENT MUST NOT BE STORED OR LEFT WITHIN 
250 FEET OF ANY HIGHWAY/RAIL AT-GRADE CROSSINGS OR TEMPORARY CONSTRUCTION 
CROSSING, WHERE STORAGE OF THE SAME WILL OBSTRUCT THE VIEW OF A TRAIN 
APPROACHING THE CROSSING. PRIOR TO BEGINNING WORK, THE CONTRACTOR MUST 
ESTABLISH A STORAGE AREA, WITH CONCURRENCE OF THE RAILROAD'S 
REPRESENTATIVE. 

• 1.06.1 0 Machines or vehicles must not be left unattended with the engine running. Parked machines 
or equipment must be in gear with brakes set and if equipped with blade, pan or bucket, they must be 
lowered to the ground. All machinery and equipment left unattended on Railway's Property must be 
left inoperable and secured against moVement. (See internet Engineering Contractor Safety 
Orientation program for more detailed specifications) 

• 1.06.11 Workers must not create and leave any conditions at the work site that would interfere with 
water drainage. Any work performed over water must meet all Federal, State and Local regulations. 

• 1.06.12 All power line wires must be considered dangerous and of high voltage unless informed to 
the contrary by proper authority. For all power lines the minimum clearance between the lines and 
any part of the equipment or load must be: 200 KV or below - 15 feet; 200 to 350 KV - 20 feet; 350 to 
500 KV - 25 feet; 500 to 750 KV - 35 feet; ahd 750 to 1000 KV - 45 feet. If capacity of the line is not 
known, a minimum clearance of 45 feet must be maintained. A person must be designated to 
observe clearance of the equipment and give a timely warning for all operations where it is difficult for 
an operator to maintain the desired clearance by visual means. 

1.07 Excavation 

• 1.07.01 Before excavating, the Contractor must determine whether any underground pipe lines. 
electric wires, or cables, including fiber optic cable systems are present and located within the Project 
work area. The Contractor must determine whether excavation on Railway's Property could cause 
damage to buried cables resulting in delay to Railway traffic and disruption of service to users. 
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Delays and disruptions to service may cause business interruptions involving loss of revenue and 
profits. Before commencing excavation, the Contractor must contact BNSF's Roadmaster Aaron 
Whitney at 337-572-2502 and BNSF's Signal-Construction Supervisor Dwayne Tiffin at 817-
740-7384. All underground and overhead Wires will be considered HIGH VOLTAGE and dangerous 
until verified with the company having ownership of the line. It is the Contractor's responsibility to 
notify any other companies that have Underground utilities in the area and arrange for the 
location of all underground utilities before excavating. 

• 1.07.02 The Contractor must cease all work and notify the Railway immediately before continuing 
excavation in the area if obstructions are encountered which do not appear on drawings. If the 
obstruction is a utility and the owner of the utility can be identified, then the Contractor must also 
notify the owner immediately. If there is any doubt about the location of underground cables or lines 
of any kind, no work must be performed until the exact location has been determined. There will be 
no exceptions to these instructions. 

• 1.07.03 All excavations must be conducted in compliance with applicable OSHA regulations and, 
regardless of depth, must be shored where there is any danger to tracks, structures or personnel. 

• 1.07.04 Any excavations, holes or trenches on the Railway's Property must be covered, guarded 
and/or protected when not being worked on. When leaving work site areas at night and over 
weekends, the areas must be secured and left in a condition that will ensure that Railway employees 
and other personnel who may be working or passing through the area are protected from all hazards. 
All excavations must be back filled as soon as possible. 

1.08 Hazardous Waste, Substances and Material Reporting 

• 1.08.01 If Contractor discovers any hazardous waste, hazardous substance, petroleum or other 
deleterious material, including but not limited to any non-containerized commodity or material, on or 
adjacent to Railway's Property, in or near any surface water, swamp, wetlands or waterways, while 
performing any work under this Agreement, Contractor must immediately: (a) notify the Railway's 
Resource Operations Center at 1 (800) 832-5452, of such discovery: (b) take safeguards necessary to 
protect its employees, subcontractors, agents and/or third parties: and (c) exercise due care with 
respect to the release, including the taking of any appropriate measure to minimize the impact of such 
release. 

1.09 Personal Injury Reporting 

• 1.09.01 The Railway is required to report certain injuries as a part of compliance with Federal 
Railroad Administration (FRA) reporting reqUirements. Any personal injury sustained by an employee 
of the Contractor, subcontractor or Contraotor's invitees while on the Railway's Property must be 
reported immediately (by phone mall if unable to contact in person) to the Railway's representative in 
charge of the project. The Non-Employee Personal Injury Data Collection Form contained herein is to 
be completed and sent by Fax to the Railway at 1(817) 352-7595 and to the Railway's Project 
Representative no later than the close of shift on the date of the injury. 
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NON-EMPLOYEE PERSONAL INJURY DATA COLLECTION 

INFORMATION REQUIRED TO BE COLLECTED PURSUANT TO FEDERAL REGULATION. IT 
SHOULD BE USED FOR COMPLIANCE WitH FEDERAL REGULATIONS ONLY AND IS NOT 
INTENDED TO PRESUME ACCEPTANCE OF RESPONSIBILITY OR LIABILITY. 

1. Accident City/St --------------=-- 2. Date: _ _____ __ Time: 
County: 3. Temperature: 4. Weather 

(if non-Railway location) 

5. Socia! Security# 

6. Name (last, first, mi) 

7. Address: Street: - --- -------=- City: ________ St.: ___ Zip: 

8. Date of Birth: ___ ______ and/or Age~-- Gender: 
(if available) 

9. (a) Injury:--~-:-:-:--::--------------- (b) Body Part: 
(i.e. (a) Laceration (b) Hand) 

11. Description of Accident (To include location, action, result, etc.): 

12. Treatment: 
? First Aid Only 
? Required Medical Treatment 
? Other Medical Treatment 

13. Dr.Name ___ _ _ ___ __ ~~-------- 30. Date: 

14. Dr. Address: 
Street:------ ------==-- City: ________ St: ___ Zip: 

15. Hospital Name: 

16. Hospital Address: 
Street:--- ------- - -=-- City:-- ------ St: ___ Zip: 

17. Diagnosis: 

FAX TO 
RAILWAY AT (817) 352-7595 
AND COPY TO 
RAILWAY ROADMASTER FAX 337-572-2595 
RAILWAY MANAGER PUBLIC PROJECTS FAX (817) 352-2912 
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FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT C-1 (BNSF FORM 0103) 

Agreement 
between 

BNSF RAILWAY COMPANY 
and the 

CONTRACTOR (U.S. Army Corps of Engineers) 

BNSF RAILWAY COMPANY 
Attent ion: Manager Public Projects 

Railway File: Salix, LA - LS 1281 , RR MP 1 ~.43 - USACE Flood Gate Project 
Agency Project: West Bank and Vicinity, Louisiana Project, St. Charles Parish, Louisiana WBV-75 
Western Tie-In Railroad Crossing at BNSF Railway 

Gentlemen: 

The undersigned (hereinafter called the "Contractor"), has entered into a contract (the "Contract") 
dated , 20___... with the U.S. Atmy Corps of Engineers, New Orleans District for the 
performance of certain work in connection with the following project: West Bank and Vicinity, Louisiana 
Project, St. Charles Pari sh, Louisiana WBV-15 Western Tie-In Railroad Crossing at BNSF Railway 
(the "Project"). Performance of such work will necessarily require Contractor to enter the right of way and 
property ("Railway Property'') of BNSF RAILWAY COMPANY ("Railway") and the Union Pacific Railroad 
Company ("UP" and collectively with Railway, the "Railroad Parties") . The Contract provides that no work 
will be commenced within Railway Property until the Contractor employed in connection with said work for 
U.S. Almy Corps of Engineers, New Orleahs District (i) executes and delivers to Railway an 
Agreement in the form hereof, and (ii) provides insurance of the coverage and limits specified in such 
Agreement and Section 2 herein. If this Agreement is executed by a party who is not the Owner, General 
Partner, President or Vice President of Contractor, Contractor must furnish evidence to Railway certifying 
that the signatory is empowered to execute this Agreement on behalf of Contractor. For purposes of this 
Agreement, it is understood and agreed that the UP shall be considered a third party beneficiary to this 
Agreement and shall be entitled to enforce the ri~hts and benefits conferred upon it hereunder 

Accordingly, in consideration of the Railroad Parties granting permission to Contractor to entor 
upon Railway Property and as an inducement for such entry, Contractor, effective on the date of the 
Contract, has agreed and does hereby agree with the Railroad Parties as follows: 

Section 1. RELEASE OF LIABILITY AND INDEMNITY 

Contractor hereby waives, releases, indemnifies, defends and holds harmless the Railroad 
Parties for all judgments, awards, claims, demahds, and expenses (including attorneys' fees), for injury or 
death to all persons, including the Railroad Parties' and Contractor's officers and employees, and for loss 
and damage to property belonging to any petson, arising in any manner from Contractor's or any of 
Contractor's subcontractors' acts or omissions cit any work performed by Contractor or its subcontractors 
on or about the Railway Property. THE LIAa iLITY ASSUMED BY CONTRACTOR WILL NOT BE 
AFFECTED BY THE FACT, IF IT IS A FACT, THAT THE DESTRUCTION, DAMAGE, DEATH, OR 
INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF THE RAILROAD 
PARTIES, THEIR RESPECTIVE AGENTS, SEf:IVANTS, EMPLOYEES OR OTHERWISE, EXCEPT TO 
THE EXTENT THAT SUCH CLAIMS AR~ PROXIMATELY CAUSED BY THE INTENTIONAL 
MISCONDUCT OR GROSS NEGLIGENCE OF A RAILROAD PARTY. THE INDEMNIFICATION 
OBLIGATION ASSUMED BY CONTRACTO~ INCLUDES ANY CLAIMS, SUITS OR JUDGMENTS 
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BROUGHT AGAINST A RAILROAD PARTY UNDER THE FEDERAL EMPLOYEE'S LIABILITY ACT 
INCLUDING CLAIMS FOR STRICT LIABILITY UNDER THE SAFETY APPLIANCE ACT OR THE 
LOCOMOTIVE INSPECTION ACT, WHENEVER SO CLAIMED. 

Contractor further agrees, at its expense, in the name and on behalf of the Railroad Parties, that it 
wil l adjust and settle all claims made against the Railroad Parties and will, at the Railroad Parties' 
discretion, appear and defend any suits or actions of law or in equity brought against the Railroad Parties, 
on any claim or cause of action arising or growing out of or in any manner connected with any liability 
assumed by Contractor under this Agreement for which the Railroad Parties are liable or are alleged to be 
liable. The Railroad Parties will give notice to Cohtractor, in writing, of the receipt or dependency of such 
claims and thereupon Contractor must proceed to adjust and handle to a conclusion such claims, and in 
the event of a suit being brought against the Railroad Parties, the Railroad Parties may forward summons 
and complaint or other process in connection therewith to Contractor, and Contractor, at the Railroad 
Parties' discretion, must defend, adjust, or settle such suits and protect, indemnify, and save harmless the 
Railroad Parties from and against all damages, jUdgments, decrees, attorney's fees, costs, and expenses 
growing out of or resulting from or incident to any such claims or suits. However, Contractor's 
responsibility to pay any damages, verdicts, judgments, orders, decrees, attorney's fees, costs, or 
expenses shall be reduced to the extent that the Railroad Party's untimeliness in notifying Contractor of 
said claims or suits has exacerbated the amount of the liability or caused the loss of a defense thereto. 

The contractor must include coverage for the above described indemnity in the insurance policies 
required by this Agreement, and the contractor's obligation to defend and indemnify the Railroad Parties 
for liabilities arising from the negligence of the Railroad Parties shall be strictly limited by the amount and 
terms of coverage of the contractor's insurance. 

In addition to any other provision of this Agreement, in the event that all or any portion of this 
Article shall be deemed to be inapplicable for any reason, including without limitation as a result of a 
decision of an applicable court, legislative enactment or regulatory order, the parties agree that this Article 
shall be interpreted as requiring Contractor to indemnify the Railroad Parties to the fullest extent 
permitted by applicable law. THROUGH THIS AGREEMENT THE PARTIES EXPRESSLY INTEND FOR 
CONTRACTOR TO INDEMNIFY THE RAILROAD PARTIES FOR THE RAILROAD PARTIES' ACTS OF 
NEGLIGENCE. 

It is mutually understood and agreed that the assumption of liabilities and indemnification 
provided for in this Agreement survive any termltiation of this Agreement. 

Section 2. TERM 

This Agreement is effective from the date of the Contract until (i) the completion of the Project set 
forth herein, and (ii) full and complete payment to Railway of any and all sums or other amounts owing 
and due hereunder. 

Section 3. INSURANCE 

Contractor must , at its sole cost and expense, procure and maintain during the life of this 
Agreement, if the Contractor will do any construction work on Railway Property or within 25 feet of the 
centerline of any railroad track of Railway, the following insurance coverage: 

A. Commercial General Liability Insurance. This insurance must contain broad form 
contractual liability with a combined single limit of a minimum of $5,000,000 each 
occurrence and an aggregate limit of at least $10,000,000 but in no event less than the 
amount otherwise carried by Oohtractor. Coverage must be purchased on a post 1998 
ISO occurrence form or equivalent and include coverage for, but not limited, to the 
following: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
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• Fire legal liability 
• Products and completed operations 

This policy must also contain the following endorsements, which must be indicated on the 
certificate of insurance: 

• It is agreed that any workers' compensation exclusion does not apply to Railway 
payments related to tl1e Federal Employers Liability Act or a Railroad Wage 
Continuation Program or similar programs and any payments made are deemed 
not to be either payments made or obligations assumed under any Workers 
Compensation, disability benefits. or unemployment compensation law or similar 
law. 

• The definition of insured contract must be amended to remove any exclusion or 
other limitation for any Work being done within 25 feet of Railway property. 

• Any exclusions related to the explosion, collapse and underground hazards must 
be removed. 

No other endorsements limiting coverage as respects obligations under this Agreement 
may be included on the policy. 

B. Business Automobile Insurance. This insurance must contain a combined single limit of 
at least $1,000,000 per occurrence, and include coverage for, but not limlted to the 
following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

C. Workers Compensation and Employers Liability insurance including coverage for, but not 
limited to: 

• Contractor's statutory liability under the worker's compensation laws of the 
state(s) in which the work is to be performed. If optional under State law, the 
insurance must cover all employees anyway. 

• Employers' Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

D. Railroad Protective Liability insurance naming only the Railway as the Insured with 
coverage of at least $5,000,000 per occurrence and $10,000,000 in the aggregate. The 
policy Shall be issued on a standard ISO form CG oo 35 1 o 93 and include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 
93) 

• Endorsed to include the Limited Seepage and Pollution Endorsement. 
• Endorsed to include Evacuation Expense Coverage Endorsement. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to the Railway prior to performing any work 

or services under this A~reement 

In lieu of providing a Railroad Protective Liability Policy, the Contractor may participate in 
Railway's Blanket Railroad Protective Liability Insurance Policy available to Contractor. 
Questions regarding procurement of the Railroad Protective Liability Insurance should be 
directed to Rosa Martinez at Marsh, USA, 214-303-8519. 

Other Requirements: 

All policies (applying to coverage listed above) must not contain an exclusion for punitive 
damages and certificates of insurance must reflect that no exclusion exists. 
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Contractor's Workers Compensation insurer, through the terms of the policy or policy 
endorsement, waive its right of subrogation against Railroad for all claims and suits and contractor agrees 
to waive its right of recovery against Railroad lot all claims and suits. 

Contractor's insurance policies through policy endorsement, must include wording which states 
that the policy will be primary and non-contributihg with respect to any insurance carried by Railway. The 
certificate of insurance must reflect that the above wording is included in evidenced policies. 

All policy(ies) required above (excluding Workers Compensation and if applicable, Railroad 
Protective) must include a severability of interest endorsement and Railway must be named as an 
additional insured with respect to work performed under this agreement. Severability of interest and 
naming Railway as additional insured must be ihdicated on the certificate of insurance. 

Contractor is not allowed to self-insure Without the prior written consent of Railway. If granted by 
Railway, any deductible, self-insured retention or other financial responsibility for claims must be covered 
directly by Contractor in lieu of insurance. Any and all Railway liabilities that would otherwise, in 
accordance with the provisions of this Agreement, be covered by Contractor's insurance will be covered 
as if Contractor elected not to include a deductible, self-insured retention or other financial responsibility 
for claims. 

Prior to commencing the Work, Contractor must furnish to Railway an acceptable certificate(s) of 
insurance including an original signature of the authorized representative evidencing the required 
coverage, endorsements, and amendments. The policy(ies) must contain a provision that obligates the 
insurance company(ies) issuing such policy(ies) to notify Railway in writing at least 30 days prior to any 
cancellation, non-renewal, substitution or material alteration. This cancellation provision must be 
indicated on the certificate of insurance. Upon request from Railway, a certified duplicate original of any 
required policy must be furnished. Contractor should send the certificate(s) to the following address: 

Ebix BPO 
PO Box 12010-BN 
Hemet, CA 92546-8010 
Fax number: 951-652-28132 
Email: bnsf@ebix.com 

Any insurance policy must be written by a reputable insurance company acceptable to Railway or 
with a cu rrent Best's Guide Rating of A- and Class VII or better, and authorized to do business in the 
state(s) in which the service is to be provided. 

Contractor represents that the insurance requirements under this Agreement have been 
thoroughly reviewed by Contractor's insurance agent(s)lbroker(s), who have been instructed by 
Contractor to procure the insurance coverage required by this Agreement. Allocated Loss Expense must 
be in addition to all policy limits for coverages referenced above. 

If any portion of the operation is to be subcontracted by Contractor, Contractor must require that 
the subcontractor provide and maintain the insurance coverages set forth herein, naming Railway as an 
additional insured, and requiring that the subcontractor release, indemnify, defend, and hold harmless 
Railway to the same extent and under the satne term s, limitations, and conditions as contractor is 
required to release, indemnify, defend, and hold harmless Railway herein. 

Failure to provide evidence as required by this section will entitle, but not require, Railway to stop 
work until the required insurance has been obtaihed by the appropriate contractor or subcontractor, and 
provided to and accepted by Railway. Acceptahce of a certificate that does not comply with this section 
will not operate as a waiver of Contractor's obligations hereunder. 
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The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor will 
not be deemed to release or diminish the liabi lity of Contractor. Damages recoverable by Railway will not 
be limited by the amount of the required insurance coverage. 

For purposes of this section, Railway means "Burlington Northern Santa Fe Corporation", "BNSF 
RAILWAY COMPANY" "UNION PACIFIC RAILROAD COMPANY" and the subsidiaries, successors, 
assigns and affiliates of each. 

Section 4. EXHIBIT "C" CONTRACTOR REQUIREMENTS 

The Contractor must observe and comply with all provisions, obligations, requirements and 
limitations contained in the Contract, and the Contractor Requirements set forth on Exhibit "C" attached to 
the Contract and this Agreement, including, bUt not limited to, payment of all costs incurred tor any 
damages to Railway roadbed, tracks, and/or appurtenances thereto, resulting from use, occupancy, or 
presence of its employees, representatives, or agents or subcontractors on or about the construction site. 

Section 5. TRAIN DELAY 

Contractor is responsible for all damages arising from any unscheduled delay to a freight or 
passenger train which affects Railway's ability fo fully utilize its equipment and to meet customer service 
and contract obligations arising from Contractor's work on Railway Property, but not for any delay arising 
from the timing of work being done on Railway Property within agreed work windows or Track Windows. 
Contractor will be billed, as further provided below, for the economic losses arising from loss of use of 
equipment, contractual loss of incentive pay and bonuses and contractual penalties resulting from such 
train delays, whether caused by Contractor, or subcontractors, or by the Railway performing work under 
this Agreement. Railway agrees that it will not perform any act to unnecessarily cause train delay, and 
will take all reasonable measures to avoid train delay. 

For loss of use of equipment, Contractor will be billed the current freight train hour rate per train 
as determined from Railway's records. Any disruption to train traffic may cause delays to multiple trains 
at the same time for the same period. 

Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other grain, 
intermodal, coal and freight trains operate under incentive/penalty contracts between Railway and its 
customer(s). Under these arrangements, if Railway does not meet its contract service commitments. 
Railway may suffer loss of performance or incentive pay and/or be subject to penalty payments. 
Contractor is responsible for any train performance and incentive penalties or other contractual economic 
losses actually incurred by Railway which are attributable to a train delay caused by Contractor or its 
subcontractors arising from Contractor's or its subcontractors' work on Railway Property, but not for any 
delay arising from work within agreed work windows or Track Windows. 

The contractual relationship between Railway and its customers is proprietary and confidential. 
In the event of a train delay covered by this Agreement, Railway will share information relevant to any 
train delay to the extent consistent with Railway confidentiality obligations, but shall present evidence to 
support the existence and extent of such delay. Damages for train delay are currently $676.27 per hour 
per incident. THE RATE THEN IN EFFECT AT THE TIME OF PERFORMANCE BY THE 
CONTRACTOR HEREUNDER WILL BE USED TO CALCULATE THE ACTUAL COSTS OF TRAIN 
DELAY PURSUANT TO THIS AGREEMENT. 

Contractor and its subcontractors must give Railway's Roadmaster (Aaron Whitney at 337-
572-2502) 4 weeks advance notice of the ti ffies and dates for proposed work windows. Railway 
and Contractor will establish mutually agreeable work windows for the project. Railway has the 
right at any time to revise or change the work windows due to train operations or service 
obligations. Railway will not unreasonably revise or change work windows and will do so only in 
response to a true business necessity. RailWay will not be responsible for any additional costs or 

5 
Exhibit C- 1 -Salix, LA- USACE Flood Gate Project FORM 0103- Rev. date: January, 2010 



expenses resulting from a change in work windows. Additional costs or expenses resulting from 
a change in work windows shall be accounted for in Contractor's expenses for the projecl 

Contractor and subcontractors must plan, schedule, coordinate and conduct all 
Contractor's work so as to not cause any delays to any trains. 

Kindly acknowledge receipt of this letter by signing and returning to the Railway two original 
copies of this letter, which, upon execution by Railway, will constitute an Agreement between us. 

BNSF Railway Company 
(Contractor) 

By: _ _______ ___ _ By: ___________ _ 

Printed Name: __________ _ Name: _________ ____ __ 
Title: ____________ _ Manager Public Projects 

Contact Person: _______ _ Accepled and effective this __ day of 
_ ___ __ , 20_. 

Address: ------- ----

City: _ _ _____ State:_Zip: __ 
Fax: _______ _____________ _ 

Phone: -------------- ----E·mail: _______________ _ 
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FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT C-2 (BNSF FORM 01 03) 

Agreement 
between 

BNSF RAILWAY COMPANY 
and the 

CONTRACTOR {Office of Coastal Protection and Restoration) 

BNSF RAILWAY COMPANY 
Attent ion : Manager Public Projects 

Railway File: Salix, LA - LS 1281, RR MP 19.43 - USACE Flood Gate Pro ject 
Agency Project: West Bank and Vicinity, Louisiana Project, St. Charles Parish, Louisiana WBV-75 
Western Tie-In Railroad Crossing at BNSF Railway 

Gentlemen: 

The undersigned (hereinafter called the "Contractor"), has entered into a contract (the "Contract") 
dated , 20__,_ with the Office of Coastal Protection and Restoration of the State of 
Louisiana for the performance of certain work in connection with the following project: West Bank and 
VIcinity, Louisiana Project, St. Charles Parish, Louisiana WBV-75 Western Tie-In Railroad 
Crossing at BNSF Railway (the "Project"). Performance of such work will necessarily require Contractor 
to enter the right of way and property ("Railway Property'') of BNSF RAILWAY COMPANY ("Railway") and 
the Union Pacific Railroad Company ("UP" and collectively with Railway, the "Railroad Parties"). The 
Contract provides that no work will be commenced within Railway Property until the Contractor employed 
in connection with said work for Office of Coastal Protection of the State of Louisiana ("OCPR" ) (i) 
executes and delivers to Railway an Agreement in the form hereof, and (ii) provides insurance of the 
coverage and limits specified in such Agreement and Section 2 herein. If this Agreement is executed by 
a party who is not the Owner, General Partner, President or Vice President of Contractor, Contractor must 
furnish evidence to Railway certifying that the signatory is empowered to execute this Agreement on 
behalf of Contractor. For purposes of this Agreement, it is understood and agreed that the UP shall be 
considered a third party beneficiary to this Agreement and shall be entitled to enforce the rights and 
benefits conferred upon it hereunder 

Accordingly, in consideration of the Railroad Parties granting permission to Contractor to enter 
upon Railway Property and as an inducement lor such entry, Contractor, effective on the date of the 
Contract, has agreed and does hereby agree with the Railroad Parties as follows: 

Section 1. RELEASE OF LIABILITY AND INDEMNITY 

Contractor hereby waives, releases, ihdemnifies, defends and holds harmless the Railroad 
Parties for all judgments, awards, claims, demahds, and expenses (including attorneys' fees), for injury or 
death to all persons, including the Railroad Parties' and Contractor's officers and employees, and for loss 
and damage to property belonging to any person, arising in any manner from Contractor's or any of 
Contractor's subcontractors' acts or omissions or any work performed by Contractor or its subcontractors 
on or about the Railway Property. THE INDEMNIFICATION OBLIGATION ASSUMED BY 
CONTRACTOR INCLUDES ANY CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST A 
RAILROAD PARTY UNDER THE FEDERAL EMPLOYEE'S LIABILITY ACT, INCLUDING CLAIMS 
FOR STRICT LIABILITY UNDER THE SAFETY APPLIANCE ACT OR THE LOCOMOTIVE 
INSPECTION ACT, WHENEVER SO CLAIMED. 
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Contractor further agrees, at its expense, in the name and on behalf of the Railroad Parties, that it 
will adjust and settle all claims made against the Railroad Parties and will, at the Railroad Parties' 
discretion, appear and defend any suits or actions of law or in equity brought against the Railroad Parties, 
on any claim or cause of action arising or growlhg out of or in any manner connected with any liability 
assumed by Contractor under this Agreement for Which the Railroad Parties are liable or are alleged to be 
liable. The Railroad Parties will give notice to Contractor, in writing, of the receipt or dependency of such 
claims and thereupon Contractor must proceed to adjust and handle to a conclusion such claims, and in 
the event of a suit being brought against the Railroad Parties, the Railroad Parties may forward summons 
and complaint or other process in connection therewith to Contractor, and Contractor, at the Railroad 
Parties' discretion, must defend, adjust, or settle such suits and protect, indemnify, and save harmless the 
Railroad Parties from and against all damages, Judgments, decrees, attorney's fees, costs, and expenses 
growing out of or resulting from or incident to any such claims or suits. However, Contractor's 
responsibility to pay any damages, verdicts, judgments, orders, decrees, attorney's fees, costs, or 
expenses shall be reduced to the extent that OWner's untimeliness in notifying OCPR of said claims or 
suits has exacerbated the amount of the liability or caused the loss of a defense thereto. 

In addition to any other provision of this Agreement, in the event that all or any portion of this 
Article shall be deemed to be inapplicable for any reason, including without limitation as a result of a 
decision of an applicable court, legislative enacth1ent or regulatory order, the parties agree that this Article 
shall be interpreted as requiring Contractor to indemnify the Railroad Parties to the fullest extent 
permit1ed by applicable law. 

It is mutually understood and agreed that the assumption of liabilities and indemnification 
provided for in this Agreement survive any termination of this Agreement. 

Section 2. TERM 

This Agreement is effective from the date of the Contract until {i) the completion of the 
Contractor's work on the Project set forth herein; and {ii) full and complete payment to Railway of any and 
all sums or other amounts owing and due hereunder. 

Section 3. INSURANCE 

Contractor must, at its sole cost and expense, procure and maintain during the life of this 
Agreement, if the Contractor will do any construction work on Railway Property or within 25 feet of the 
centerline of any railroad track of Railway, the following insurance coverage: 

A. Commercial General Liability ltisurance. This insurance must contain broad form 
contractual liability with a combined single limit of a minimum of $5,000,000 each 
occurrence and an aggregate liftlit of at least $10,000,000 but in no event less than the 
amount otherwise carried by C6htractor. Coverage must be purchased on a post 1998 
ISO occurrence form or equivalent and include coverage for, but not limited, to the 
following: 

• Bodily Injury and Property Damage 
• Personal Injury and AdVertising Injury 
• Fire legal liability 
• Products and completed operations 

This policy must also contain the following endorsements, which must be indicated on the 
certificate of insurance: 

• It is agreed that any workers' compensation exclusion does not apply to Railway 
payments related to ths Federal Employers Liability Act or a Railroad Wage 
Continuation Program 6t similar programs and any payments made are deemed 
not to be either paymehts made or obligations assumed under any Workers 
Compensation, disability benefits, or unemployment compensation law or similar 
law. 
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• 

• 

The definition of insured contract must be amended to remove any exclusion or 
other limitation for any Work being done within 25 feet of Railway property. 
Any exclusions related to the explosion, collapse and underground hazards must 
be removed. 

No other endorsements limiting coverage as respects obligations under this Agreement 
may be included on the policy. 

B. Business Automobile Insurance. This insurance must contain a combined single limit of 
at least $1,000,000 per occurtence, and include coverage for, but not limited to the 
following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

C. Workers Compensation and Employers Liability insurance including coverage for, but not 
limited to: 

• Contractor's statutory liability under the worker's compensation laws of the 
state(s) in which the work is to be performed. If optional under State law, the 
insurance must cover all employees anyway. 

• Employers' Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

D. Railroad Protective Liability insurance naming only the Railway as the Insured with 
coverage of at least $5,000,000 per occurrence and $10,000,000 in the aggregate. The 
policy Shall be issued on a standard ISO form CG 00 35 10 93 and include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 
93) 

• Endorsed to include the Limited Seepage and Pollution Endorsement. 
• Endorsed to include Evacuation Expense Coverage Endorsement. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to the Railway prior to performing any work 

or services under this Agreement 

In lieu of providing a Railroad Protective Liability Policy, the Contractor may participate in 
Railway's Blanket Railroad Protective Liability Insurance Policy available to Contractor. 
Questions regarding procuremeht of the Railroad Protective Liability Insurance should be 
directed to Rosa Martinez at Matsh, USA, 214-303-8519. 

Other Requirements: 

All policies (applying to coverage listed above) must not contain an exclusion for punitive 
damages and certificates of insurance must reflect that no exclusion exists. 

Contractor's Workers Compensation Insurer, through the terms of the policy or policy 
endorsement, waive its right of subrogation against Railroad for all claims and suits and contractor agrees 
to waive its right of recovery against Railroad for all claims and suits. 

Contractor's insurance policies through policy endorsement, must include wording which states 
that the policy will be primary and non-contributing with respect to any insurance carried by Railway. The 
certificate of insurance must reflect that the above wording is included in evidenced policies. 

All policy(ies) required above (excluding Workers Compensation and if applicable, Railroad 
Protective) must include a severability of interest endorsement and Railway must be named as an 
additional insured with respect to work performed under this agreement. Severability of interest and 
naming Railway as additional insured must be ihdicated on the certificate of insurance. 
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. Contractor i~ not allo~ed to self-insure without the prior written consent of Railway. If granted by 
Railway, any deductible, self-Insured retention ot other financial responsibility for claims must be covered 
directly by Contractor in lieu of insurance. Any and all Railway liabilities that would otherwise, in 
accordance with the provisions of this Agreement, be covered by Contractor's insurance will be covered 
as if Contractor elected not to include a deductible, self-insured retention or other financial responsibility 
for claims. 

Prior to commencing the Work , Contractor must furnish to Railway an acceptable certificate(s) of 
insurance including an original signature of the authorized representative evidencing the required 
coverage, endorsements, and amendments. The policy(ies) must contain a provision that obligates the 
insurance company(ies) issuing such policy(ies) to notify Railway in writing at least 30 days prior to any 
cancellation, non-renewal, substitution or material alteration. This cancellation provision must be 
indicated on the certificate of insurance. Upon request from Railway, a certified duplicate original of any 
required policy must be furnished. Contractor should send the certificate(s) to the following address: 

Ebix BPO 
PO Box 12010-BN 
Hemet, CA 92546-801 0 
Fax number. 951-652-2882 
Email: bnsf@ebix.com 

Any insurance policy must be written by a reputable insurance company acceptable to Railway or 
with a current Best's Guide Rating of A- and Class VII or better, and authorized to do business in the 
state(s) in which the service is to be provided. 

Contractor represents that the insurance requirements under this Agreement have been 
thoroughly reviewed by Contractor's insurance agent(s)/broker(s). who have been instructed by 
Contractor to procure the insurance coverage required by this Agreement. Allocated Loss Expense must 
be in addition to all policy limits for coverages referenced above. 

If any portion of the operation is to be subcontracted by Contractor, Contractor must require that 
the subcontractor provide and maintain the insurance coverages set forth herein, naming Railway as an 
additional insured, and requiring that the subcontractor release, indemnify, defend, and hold harmless 
Railway to the same extent and under the same terms, limitations, and conditions as contractor is 
requi red to release, indemnify, defend, and hold liarmless Railway herein. 

Failure to provide evidence as required by this section will entitle, but not require, Railway to stop 
work until the required insurance has been obtalhed by the appropriate contractor or subcontractor, and 
provided to and accepted by Railway. Acceptahce of a certificate that does not comply with this section 
will not operate as a waiver of Contractor's obligeltions hereunder. 

The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor will 
not be deemed to release or diminish the liability of Contractor. Damages recoverable by Railway will not 
be limited by the amount of the required insurance coverage. 

For purposes of this section, Railway means "Burlington Northern Santa Fe Corporation", "BNSF 
RAILWAY COMPANY" "UNION PACIFIC RAILROAD COMPANY" and the subsidiaries, successors, 
assigns and affiliates of each. 

4 
Exhibit C- 1 - Salix, LA - US ACE Flood Gate Project FORM 0103- Re v. date: January, 2010 



Section 4. EXHIBIT " C" CONTRACTOR REQUIREMENTS 

. . . The Co~trac~or must observe and comply with all provisions, obligations, requirements and 
ltmttattons contamed In the Contract, and tile Contractor Requirements set forth on Exhibit "C" attached to 
the Contract and this Agreement, including, but not limited to. payment of all costs incurred for any 
damages to Railway roadbed, tracks, and/or appurtenances thereto, resulting from use, occupancy, or 
presence of its employees, representatives, or agents or subcontractors on or about the construction site. 

Section 5. TRAIN DELAY 

Contractor is responsible for all damages arising from any unscheduled delay to a freight or 
passenger train which affects Railway's ability to fully utilize its equipment and to meet customer service 
and contract obligations arising from Contractor's work on Railway Property, but not for any delay arising 
from the timing of work being done on Railway Property within agreed work windows or Track Windows. 
Contractor will be billed, as further provided below, for the economic losses arising from loss of use of 
equipment, contractual loss of incentive pay ahd bonuses and contractual penalties resulting from such 
train delays, whether caused by Contractor, or subcontractors, or by the Railway performing work under 
this Agreement. Railway agrees that it will not perform any act to unnecessarily cause train delay, and 
will take all reasonable measures to avoid train delay. 

For loss of use of equipment, Contractor will be billed the current freight train hour rate per train 
as determined from Railway's records. Any disruption to train traffic may cause delays to multiple trains 
at the same time for the same period. 

Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other grain, 
intermodal, coal and freight trains operate under incentive/penalty contracts between Railway and its 
customer(s). Under these arrangements, if Railway does not meet its contract service commitments, 
Railway may suffer loss of performance or ihcentive pay and/or be subject to penalty payments. 
Contractor is responsible for any train performance and incentive penalties or other contractual economic 
losses actually incurred by Railway which are attributable to a train delay caused by Contractor or its 
subcontractors arising from Contractor's or its subcontractors' work on Railway Property, but not for any 
delay arising from work within agreed work windows or Track Windows. 

The contractual relationship between Railway and its customers is proprietary and confidential. 
In the event of a train delay covered by this Agreement, Railway will share infonnation relevant to any 
train delay to the extent consistent with Railway confidentiality obligations, but shall present evidence to 
support the existence and extent of such delay. Damages for train delay are currently $676.27 per hour 
per incident. THE RATE THEN IN EFFECT AT THE TIME OF PERFORMANCE BY THE 
CONTRACTOR HEREUNDER WILL BE USEb TO CALCULATE THE ACTUAL COSTS OF TRAIN 
DELAY PURSUANT TO THIS AGREEMENT. 

Contractor and its subcontractors must give Railway's Roadmaster (Aaron Whitney at 337-
572-2502} 4 weeks advance notice of the times and dates for proposed work windows. Railway 
and Contractor will establish mutually agreeable work windows for the project. Railway has the 
right at any time to revise or change the work windows due to train operations or service 
obligations. Railway will not unreasonably revise or change work windows and will do so only in 
response to a true business necessity. RailWay will not be responsible for any additional costs or 
expenses resulting from a change in work Wihdows. Additional costs or expenses resulting from 
a change in work windows shall be accounted for in Contractor's expenses for the project. 

Contractor and subcontractors must plan, schedule, coordinate and conduct all 
Contractor's work so as to not cause any delays to any trains. 

Kindly acknowledge receipt of this letter by signing and returning to the Railway two original 
copies of this letter, which, upon execution by Railway, will constitute an Agreement between us. 

5 
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BNSF Railway Company 
(Contractor) 

By:. ______________________ ___ By: _______________________ _ 

Printed Name:. _________ _ Name:. _____ _____ _ _ _ _ 
Title: ___ _____ ____ _ Manager Public Projects 

Contact Person: _____ __ _ Accepted and effective this ___ day of 
- - ----· 20_ . 

Address: ----- - - --- -

City: _____ ___ State:_Zip: _ _ 
Fax: ____ _____ _ __ __ 

Phone: - - -------- --E-mail:. ___ _______ __ __ 

6 
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FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBITD 
OWNER'S ESTIMATE OF MATERIAL AND FORE ACCOUNTS WORK 



LOCATION SALIX 

MAINTA IN PROI'Itii.TAR\' CONFIDarrlALITY 

llNS~ it \II. WAY COMPANY 
~III'M I·STIMATE FOR 
CON IKACTOR 1\AM~ 

llhTAILS 01' I!STIMA TE 

EXHIBIT D 
Railroad Flagging 
Cost Estimate 

PLAN ITHI : 000180193 VERSION · I 

PURPI'ISI .. JI 'STIFICATION 1\ SO DESCR I ~liON 

I·L\CGINC. • (oiJLf OIV • LAFA\'E'ITE SU D- LS 1281 ~ If' 194)- C'Oii f LOODGATE 

DESCRIPTION OF PROJI'CT AS PROVIDED BY PROJI ( I 1 NGINEER 
BNS~ TO PROVIDI: RAilROAD FlAGGING FOR UP TCil4S DA \'AT TilE US ARMY CORPS Of ENGINHJIS PROJECT Dl;RING 
CONSTilUCTION Of 1\I'W FLOODGATES AT Ml' 19 ~l. I.S ll~l. LAFAYeTTE SUB, GCLF DIVISION. I~ SALIX, L'l 

OILI.INO FOR nilS PROJECT SHOULD DE DIRECTl'll 1'0 
100'~ BILLABLE TO TilE SUCCESS CONTRACTOR FO!t Ti ll! USACI' 

Rf;\ RLQUI!STF.D DY LANE SPENCE 4· 7·11 
AFE Rl!QUESTI;D DY: 

MAINTAIN PROPRIIIT/\RY CONFIDENTIALITY 
ntr: PIIYSICAL LIMITS OF nilS PROJECT ARE OI!SCIHilFD BY LING SfGMENT, MI L£ POST RANGCS. AND IN SO!\!E CAS ES TRACK 
l'<'UMDI'R. nilS IS niE PRIMARY AREA FOR TiiE PRUJFCT THERE WILL BE CASES V.'HERE WORK MAY OCCUR BEYOli.'D THE DEFTNED 
LIMITS PROJECTS TI IAT INCLUDE SIGNAL. ELECTRil'AL OR TELECOMt.llJNICA TION [ QUIP MI.,.._ I MAY REQUIRE ACTIVITY BEYOND 
TilES I: DI:FINF.D TRACK LIMITS.. ALL OR PORTIONS OF SOME PROJECTS MA \'OCCUR IN AREAS WIII:Rf.. NO MILEPOST SIGNS EXIST SUCH 
AS \' ARDS. ntiS ESTIMATE lS GOOD FOR 90 DAYS lii~REAFTER THfl ESTIMATE IS SUBJECT TO CIIANGE IN COST FOR LABOR. 
!\lA TflRIAL. AND OVERHEAD. 

OF.SCRIPTION 

l.AUOR 

FLAGGING· Onif!l R.O.W.· CAP 
PA YROLI. ASSOCIA TEO COSTS 
EQUIPMENT EXPENSES 
DA LABOR OVEIUIEADS 
INSURANCE EXPENSES 

MATERIAL 

OTHER 

TOTAL l.i\BOR COST 

TOTA LMATERIA I.COST 

TOTALOnTER ITEMS COST 

PROJECT SUB1'0T AL 
CONTINGENOES 

DIU. PREPARATION FEE 

GROSS PROJECT COST 
LESS COST PAID DY ONSF 

TOTAL Dll.I.ABU: COST 

COST 

24SO.O Ml! 51,539 
)4,816 

19.028 
55.~38 

9,056 

rn.sn 

0 

0 

TOTALS 

175.871 

0 

0 

17S.871 
17.517 

1,9lS 

195.399 
0 

195.)99 



LOl'A TION SA LIX 

M.A INTAIN PI\OI'lliETAR \' CONf-IDENTIAUT\' 

!INS! R<\IL\1':\\' COMPANY 
I'HI '~f ESTIMA 1 E FOR 

CO:-.l i'RACTOR NAMe 

J)I:TA ILS OF ESTIMATE 

EXHIBIT D 
RR Project Inspector 
Cost Estimate 

Pi.AN ITI!M : 000180191 VERS ION 

PURI'OSE, Jl:S1lr!CA TION AND DESCRIPTION 

CONTRACTOR · GULF DIV -LAFAYI:TTI! SU!I- l S I!Rl · MP 19.-13 . COE FLOODGATE 

OESCRJPTJ ON OF PROJECT AS PROVI0£0 OY PROJI!CT eNGINEER: 
ONSFTO HIRE AN I:'NGINE.ERING CONSULTANT TO ri:RFORM RAILROAD PROJECT INSPECTION SERVICES FOR UP TO 150 DAYS AT TilE 
US ARM\' COlli'S OF ENGINEERS PROJJ;CT DURING CONSTRUCTION OF NEW FLOOD GATES ATMP 19.43, LS 1281, LAFAYETTE SUB, GULF 
DIVISION, IN SALIX, LA. 

OILLil'<O FOR HilS PROJECT SHOULD OE DIRECTED TO: 
100% !IILLAlJLE TO THE SUCCeSS CONTRACTOR FOR THE USACE. 

RfA REQUESTf:!l BY: LANE SPENCE ~ -7· 11 

AFE REQUESTED DY: 

MAINTAIN PROPRIETARY CONFIDENno\UTY 
THE PHYSICAL LIMITS OF TillS PROJECT ARE DES('RI!IED BY LINI; SEGMENT, MILE POST RANGES, AND IN SOME CASES TRACK 
NUMBER. THIS IS THE PRIMARY AREA FOR TilE PIWJF.CT. THERE WILl BE CASES WHERE WORK MAY OCCUR (IEYONOTIIE DEFIN ED 
LIMITS. PROJECTS THAT INCJ. UDE SIGNAl, ELECll\IC'Al, OR T~LECOMMUNICA TION I:Q\JII'MENT MAY REQUIRE ACTIVITY BEYOND 
Til ESE DEFINED TRACK LIMITS. ALL OR PORTIONS OF smtE PROJECTS MAY OCCUR fN AREAS WHERE NO MILt:POST SIGNS EXIST SUCH 
AS ' 'AROS. 1li1S ESTL\tATE IS GOOD FOR 90 DAYS I HEREAFTER TilE ESTIMATE IS SUDJioCT TO CHANGE IN COST FOR LABOR. 
MA TJ:RJAL. !\NO OVERHEAD. 

m :scrurnON 

LABOR 

TOTAL LA.OOR COST 

MATERIAL 

TOTAL MATERIAL COST 

0111ER 

RR PROJECT INSPECTOR 

TOTAL OTIIER ITEMS COST 

PROJilCT SUBTOTAl 
CONTINGENCIES 

BILl PREPARATION FEE 

GROSS PROJECT COST 
LESS COST PAID !IY ONSF 

TOTAl OILLADLE COST 

150.0 DAY 

COST TOTALS 

0 0 

0 0 

ISO,OOO 

1so,ooo ___ _ _ 1_so.:...ooo_ 

I!Ul,OOO 
18,000 
1,980 

199,980 

0 

199,980 



-------------------~-IA_I_NT_A_IN_r_R_OI'Illk'TARY CONFIOtNTit\LITY 

LOCATION ~ALIX 

BNSF R•\IL\\AY CO.\IPAN\' 

flll'l•t tSTIMATE FOR 
UNI: CO:-mtACTOR 

lll'fA ILS OF ESTIMATI! 

EXHIBIT D 
RR Concrete Crossing 
Cost Estimate 

I'L,\N 11T:~I • 001ll80k l? VF.RSION 

PURrOSI!. JlJSTII'ICA TION AND DESCRIPTION 

C.\ IT GULF DIV LAFA VETTE SU!l LS I lSI MP 19 ~ T() 19 43 SAUX, LA 

PROJECT DESCRIPTION· 
BNSF TO INSTALL TWO ll·FT CONCRETE CROSSINGS (ON /\lAIN & SIOII'G) AT EXACT Ml' LOCATION OF 19 40 FOR THE NEW FLOOD OA TI! 
~IAINlllNANCE ACCI!SS ROAD. TillS IS A NEW CRU';~INO TO BE USED AS CONSTRUCTION ACCESS AND TiiEN CONVERTED TO A 
I'RJVATECROSSING 
ESTIMl•TE SHOULD INCLUDED n\'0 PRJ\' ATE CRO::.SING AND STOP SIGNS CONTRA(.I()R WILL ALSO CONSTRUCT 28-FT WIDE 
ROADWAY API'ROACIII'S TO TilE NEW CONCRIIT!l t 'ftOSSINGS. 

BILLABLE TO: 
TilE SUCCESSFUL CONTRACTOR FOR TilE US AR.\W { ORPS OF ENGINEI'RS \\1LL nr 100% Bll.L\llLr FOR TillS PROJECT. 

TilE PHYSICAL U~UTS OF TillS PROJECT ARE DESCRIRED BY UNE St;GMDlT, MILE POST RA-..:GES. AND IN SOME CASES TRAeR 
NUMBER. THIS IS TilE PRJ MARY AREA FOR THE PRClJilCT. THERE WILL DE CASES W!lr:Jt£ WORK MAY OCCUR DE\'OND THE DEFTNI!D 
ll~UTS. PROJECTS TIIATINCLUOE SIGNAL, ELEC1 Rll'AI, OR TELECOMMUNICATION I'QUIPMENT MAY REQUIRJi ACTIVITY BEYOND 
Til ESE DEFINED TRACK LIMITS. ALL OR PORTIONS OF SOME PROJECTS MAY OCCUR IN AREAS WliERF NO MILEPOST SIGNS EXIST SUC:II 
AS YARDS 

THIS ESTIMATE IS GOOD FOR 90 DAYS. TIIER£AF1 l-It TilE ESTIMA TI! IS SUBJECT TO CIIANGE IN COS r I OR LABOR. MA TI!RIAL. AND 
OVERHEAD 

RFA REQUESTED BY· LAN£ SPENCE 4/18/11 

DESCRIPTION 

LA !lOR 

PLACE CROSS TIES • CAl' 
PLACE FIELD WI· LOS· CAP 
PLACE PRJVATF CROSSING · CAP 

PLACE SIGNS 

PLACE TRACK PANELS· ADDmON ·CAP 
SURFACE TRACK ·REPLACEMENT · CAP 

UNLOAD BALLAST ·REPLACEMENT· CAP 

UNLOAD CROSS Ti llS· ADDmON · CAP 
UNLOAD CROSSING MATL · PRJVATE ·ADD 

UNLOAOntACK PANELS· REPLACE.\!ENT 

WORK TIVJN. BALLAST· ADDmON ·CAP 

WORK TRAIN· UNLOAD TURNOUT 
PAYROLL ASSOCIATED COSTS 

EQUIPMENT EXPENSES 
DA LABOR OVERHEADS 

INSURANCE r>XJ>ENSES 

TOTAL LAOOR COST 

~IATERIAL 

BAllAST. DA VlS OK (GU. TX. I.SW, 

WORK TRAIN FUIU. • OALLAST 
WORK TRAIN FU!ll. • OTii ER TRACK MA Tf.RJAL 
TRACK. PANEL. 116 STANDARD RAIL. 80 r.,- ·I~ f'TTIES· 
RA il., TRANSN,0Jl,40 FT,IJ6. 114 WORN Ill 

SJGN,PRIVATECROSSING,• 67. NO TRESPASSIS!l 
SIGN, STOP, PRJVA1'll CROSSING· 24", RED 

SPIKE. TBR SCRllW 3/4"XIJ", FIROAD XING 
TIE. TRK,GRADI! 5.PR£.PLA TED,PANDROL..61N. ROUND 

WEI.DKIT, GE."'ERIC FOR .<\1.1. RAIL WEIGHTS 
CONC 13608-SI:.CWITH Flll.ERFOR IO'WOOD ni:S • • 
COSCRETE XING RAMP AND PANFJ. Rf.sntA INT. 

MA TERIAl. IIANDUNG 
ONLINE TRANSPORTATION 

USF.TAX 

Pogo 1 of2 

QUAI'.71T\' U M COST TOTALS 

400 MH ss-a 
7616 Mil 1.973 

960 Mil 2,0SO 

160 Mil JH 
BOO MH 1,7()8 

160 Mli 3!>8 

120 MH 278 
160 Ml·l 371 

160 Mil )42 

160 Mi l 371 

360 MH 2.016 

360 MH 2.016 
7,6&2 
7.473 

12,2)8 

1,99• 

42,096 42,096 

1200 NT • • I,07J 

9000 GAL •• 2,430 
9000 OAL •· 2.430 

20 EA •• 21.S56 

80 EA X 8.512 

20 hA 40 
2.0 I!A 60 

144 0 llA 296 

200 r-A 2,000 

2.40 KT •• 1.66~ 

6-10 PT •• 10,2()8 

Ill ST •• 2S1 

2.279 

1.901 
4,610 



OFFLINE TRANSPORT,, TION 

TOTAL l\IA TI!Rit\L COST 

OTIIER 

LOADER RENTAL 

SllllDA LLAST 

TOTA L OTHER ITEMS COST 

PROJECT SUOTOTAL 

CONTINGEKCIES 

OILL PREPARATION FEF. 

GROSS PROJ6CT COST 

LESS COST PAID OY ONSF 

TOTA L BILLA OLE COST 

Page 2 of 2 

2.0 I)A Y 

RO.O CY 

416 

59,746 

6,000 

960 

6,960 _ _ _ _ __:6:::,9~60.:.. 

108.SOZ 
1 0.~80 

1.197 

120,&79 



lv1A INTAIN PRCll'ltiET AR Y CONFIOilNTIALITY ----------------------------------

LO<'ATION SALIX 

ONSF R \ll \\'A Y CO\!PANY 
FlRM 1110 I.STI\1A Tf FOR 

CORI'OF ENGINI.I:RS 

IJI'fA ILS OF IJSTI~IATI! 

EXHIBIT D 
Railroad Signal Work 
Cost Estimate 

rLAN llT:~I 000182J31 VERSION 

PUIU'tiH_ JI.:STIACA TIOS AND DESCRiPTION 

2011 RFC ARMY CORP OF I.:NG INEHRS. SIGNAL W(IRI: ASSOCIATI!O WJTII FLOOO GA II: US 1281, MP 19.43 TOMP 2020 ,GULF DIY .. 
LAb\\'liTTE SUBDIV. 
SEQ• ~679J 

Till MATERIAL LIST 81 LOW REFlECTS TYPICAL Rf'rRESF.\'TATI\rl- PACKAGES USEI> FOR ESTil\1A TING PliPJ'OSI!S ONLY. 
TilEY CAN OE EXPECTED TO CHANG& AFTER Til[ LNGINEERJNO rROCf:SS. DETAILI·D AND ACCURATE \IATER!Al LISTS WILL Of 
FURNISIIF-D WHE..'I ENGINEERiNG IS COMPLETr,P 
CONTI}.1JING CONTRACTS HI\ VE BEEN EST AllUSIII· 0 FOR PORTIONS OP SIGNAL WORK ON TilE ONSF RAILROAD 
THIS I:SlTh!ATE IS GOOD FOR 90 DAYS. TIIEREI\Fli-R TilE ESTIMATE IS SUBJECT TO C.l!ANGE fN COST FOR LABOR. MATERIAL. ANO 
0\'I!RJIP.AD. 

•••••• ••••• • •••• • •••• • •••• •• ••• SIGNAL WORK ON l Y •• ••• •••• ..................... . 
TillS CONCI!PTUAL llSTIMATE WAS DONE WlTHOI Ir l lr:.LDSURVF.Y 
TillS ESTil\IA TE IS lllCno BILLABI.:E TO THE ARMY C'ORP OF ENGI:-oHRS 
!>IAfNTAIN PROPRIETARY CONADEKTIALITY 

Df>.~CRJPTION 

LABOR 

I:UCTRICAL LABOR FIPOWER TRANS SYS 
SIGNAL FIELD LABOR· CAP 
SIGNAL SHOI' LABOR · CAP 

PAYROLL ASSOCIATED COSTS 
EQUIPMENT ll.XrENSES 
DA LABOR OVERHEADS 

TOTAL LABOR COST 

MATERIAL 

4'~ INFLATION RA Tf: 
LLECTRJCALMA TERIAL 
Ml' 19.43 LABOR 2l4 

Ml' 20.20 LABOR 112 
M_...TERlALIIANOLfNG 
USE TAX 
OFFLINE TRANSPORTATION 

TOT A1. MA TER\1\L COST 

OlllER 

1\C POWER SERVICC 
CONTRACT BORE 
CONTRACT ENGINEERING 
MACIIfNE RENT Ill 

TOTAL OTHER ITEMS COST 

I'ROJECT SUBTOTAL 
CONTINGENCII!S 

OII.L PR£i'ARA TION FE£ 

OROSS PROJECT COST 
Lf:SS COST PAW OY ONSF 

TOTAL B~llLH COST 

QUANTITY U{M 

540 Mil 

JJ6.0 Mil 

14.0 Mil 

1.0 LS 

I 0 I.S 
1.0 LS 
I 0 LS 

10 L'> 
1.0 LS 
I 0 LS 

1.0 LS 

COST 

1,421 

8,746 

632 
1.288 
9,793 

12.503 

~0,383 

906 
1.500 

1~.&~ 1 

1.800 
1,252 
2.286 

313 

1U9S 

60.000 
10.000 
18,000 

1.248 

89,248 

TOTALS 

~0.183 

2U91 

89.248 ----------
158,H9 

15,852 
0 

17081 



-------------------~-IA_I_'._TA_I_s_· P_R:_OI·IUI!TAR\' CONt iDHITloi.Ull' 

LOC•\TIO!'I SALIX 

RNSI 1(,\ILWA \' COMrA:-:V 
1'111'~1 liSTIMATI! H)lt 

\'tiNTRACTOR 

lli-T AILS 01' kSTIMA ru 

EXHIBIT 0 
Railroad Track Work 
Cost Estimate 

PI.AN ITEM · 0001 1>0706 VERSION 

PURPt lSI;, JLSTIFICA TION AND DESCRIPTION 

C.\ITGUI.I' DIV LAFAYLTTF.WB LS 1281 MP 19 4 TO I~ 41 SALIX. LA 

PROJFCT DESCRIPTION 
O!"SFTO RAISE ELEVA no:-; OF SID INC TRACK (4111 ~ INCfiES) TO MATCH MAIN TRACK r:t.EVA TION BETWEEN P.AST·END OF RR 01\ VIS 
POND BRIDGE ATMP 1947 AND MP 1919 (ABOIJT J~ FT• TAPER OOY.'NTO EXlSTI:-:G fJ.EVATIO:-.') FOR TilE US AM"' CORPS OF 
ENGINEERS 
BNSI TO REMOVE 4(HI SllCTIONS OF TRACK FR()\t MAIN & SIDING OURJNG MUl. TIPLh CONSTRUCTION PHASES tSPECJFfED IN TilE 
SEQUENCE OF CONSTRUC."TlON • EX llllliT 0 ·1 DOCII~ti'NT). COST ES1 1MAnl WILL ALSO INCLUDf; SPECIAL ORDER MAnlRIALS AS 
NOTI!O IN 111£ txHIOIT II· I 
PROJECT IS LOCATI!D AT MP 19.43 ON LS 1281, LA~ t\YETTE SUDDI\' ISION. ON THE GULF DIVISION. IN SA UX. LA 
OU .. LARLE TO: 
100"~ BILLABLE TO 111E SUCCESSFUL CO!Io"TRAcnlR I' OR THE USAn 

TilE PIIVSICAL U~UTS OF THIS PROJECT ARE DESCI\IRED OY UN£ SEGMENT, MIU! I'OST RANGES. AND IN SOME CASES TRACK 
NUMOI!R. THIS IS TiiiJ PI\ I MARY AREA FOR Tl lll Pll\IJI;CT. nllll\.1! WILL liE CAS!;$ WIII;Rii WORK MAY OCCUR DIJYOND THE DEJ'INr;D 
LIMITS. PROJECTS TIIAT INCLUDE SIGNA L. al!CTRll'AL. OR TELECOMMUNICATION ~QUIPMENT MAY REQUIRE ACTIVITY BEYOND 
TI~ESii Dl!FINED TRACK LIMITS. AUL OR PORTIONS OF SO!.!E PROJl·CTS MAY OCCUR TN JIR.f:AS WHERE NO ~ULFPOST SIGNS EXIST Sl!CH 
AS YARDS 

nitS ESTIMAnl IS 0000 f OR 90DAYS. TIIE.R.EJIFTIR ntE ESTit.1Jin, ISSUBIECTTOCIIA~CEIN COST FOR LABOR, MATElllAL, AND 
OVERHEAD 

RJ'A REQUESTED BY: LANE SPENCE 41181 11 

DESCRIPTION 

LABOR 

rLACE CROSS TIES · CAP 
PLACE FIELD WELDS - CAP 
PLACE TRACK I'AN~..LS · ADDITION · CAP 
REMOVE TR. .. CK PANELS 
REPLACE OTM TIES ·CAP 
SURFACE TRACK . REPLACEMENT- CAP 
UNLOAD OAu..AST • REPLACEMENT · CAP 
UNLOAD CROSS TI I!S · ADDITION ·CAP 

UNLOAD TRACK PANELS· REPLACEMENT 
WORK TMJN • BAllAST- ADDITION ·CAP 
WORK ntAIN • UNLOAD TUR.NOIJT 

PA YROU.. ASSOCIA TEO COSTS 
EQUIPMENT EXPENSES 
DA LABOR OW..RIIEADS 
INSURANCI> EXPENSES 

TOTAL LABOR COST 

MAruRJAl. 

BALLAST. DAVIS 01: (GU, Th, f..SW, 

WORK TRAIN F\JI!L . BALLAST 
WORK TRAIN FUll!. · OTI!ER TRACK MATERIAL 
TRACK PANEL. 136 STANDARD RAIL, 40 fT. lo I'T TIES.. 
TRACK PANEL. 136 STANDARD RAIL. 40 fT. ( iP.'-.OE S 

RAIL. TRANSNJlf~40 FT,136 • 114 WORN Ill 
TIE, TRK.10FT.PRI!· I'LATED. PANDROL. 61N. RUllND 
Tlli, TRK,GRADE S,rRE-PLA n ,O,l'ANOROL.61 N. IWUND 
WELDIUT, GENilRJC FOR All RAIL WEIOIITS 
SPECIAL ORDER ITf.MS 

MATER.IAl.IIANDUNG 
ONUNE TRANSPORTATION 
USE TAX 
OFFLINE TRANSl'ORTATION 

Page 1 of2 

QUANllTY UIM COST TOTALS 

~0.0 Mil 854 

114.24000000000001 M II 2.959 

2800 Mil 5,97& 
192.0 MJI 4,100 

26250 Mil 61,649 

192.0 Mil 4,656 

48.0 Mil 1,112 

32.0 Mil 741 

Jl.O Mil 741 

iLO r.UI 4,032 

no MH 4,032 
s-1,969 
S3,4S5 
87,SJO 
14,294 

301,102 301,10! 

15000 NT • • 13,41 0 

450.0 GAL • • 1.21 s 
4500 OAL •• 1.215 

2.0 I'.A •• 9.9~0 

4 0 I:A •• 17,728 

40I:A X 4,256 
20.0 EA •• 2,400 

20.0 liA •• 2.000 
20.0 KT •• 1,390 

1.0 LS NX 10,000 
2.553 

23.331 
5.798 

4<)() 



T()T,\L MATERIAL COST 

onmR 

EQUIP RENTAL 
LOADER RENT AI 

rROTECT SUBTOTAL 
CONTINGENOI:S 

1111.1. PREPARATION Ff:fi 

(]ROSS rROIECT COST 
lf~<;S COST PAID BY BNSF 

TOTAL Blli.ABLf COST 

~aoc2 of2 

'1.100 

14.00<1 

95.711(1 

H.HIO _ _ __ _::2l.:..,l_c._J 

4lq,\IO!I 

37.1S~ 

4,S7 I - - - --
461,617 

(I 

4M,6l7 



FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT E 
PERMANENT SERVITUDE 



EASEMENT AGREEMENT 
FOR WEST BANK AND VICINITY, LOUISIANA PROJECT, ST. CHARLES PARISH, 

LOUISIANA, WBV-75 WESTERN TIE-IN RAILROAD CROSSING AT BNSF RAILWAY 
(C&M Agreement) 

THIS EASEMENT AGREEMENT FOR WEST BANK AND VICINITY 75 HURRICANE PROTECTION 
PROJECT ("Easement Agreement") is made and entered into as of the t-l r I day of 
4 VNE 2011 ("Effective Date"), by and between BNSF RAILWAY COMPANY, a Delaware 

corporation, and UNION PACIFIC RAILROAD COMPANY, a D~u?r C;JI\11-E corporation (collectively, 
"Grantor") and Office of Coastal Protection and Restoration, an agency of the State of Louisiana ("Grantee"). 

A. Grantor owns or controls certain real property situated at or near the vicinity of Salix, Parish of 
St. Charles, State of Louisiana, at Mile Post 19.43, as described on Exhibit "A" attached hereto and made a part 
hereof and depicted on Exhibit "A-1 " attached hereto and made a part hereof (the "Premises"). 

B. Grantor and Grantee have entered into that certain Construction and Maintenance Agreement 
dated as of s\ uN<;. v\ s 'f , 201 1 concerning improvements on or near the 
Premises (the "C&M Agreement"}. 

C. Grantee has requested that Grantor grant to Grantee an easement over the Premises for the 
Easement Purpose (as defined below). 

D. Grantor has agreed to grant Grantee such easement, subject to the terms and conditions set 
forth in th is Easement Agreement. 

NOW, THEREFORE, for and in consideration of the foregoing recitals which are incorporated herein, 
the mutual promises contained herein, and other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties agree as follows: 

Section 1 Granting of Easement 

1.1 Easement Purpose. The "Easement Purpose" shall be for the purposes set forth in the C&M 
Agreement, including construction, operation, and maintenance of a hurricane protection floodgate and 
appurtenances. Any improvements to be constructed in connection with the Easement Purpose are referred to 
herein as "Improvements" and shall be constructed, located, configured and maintained by Grantee in strict 
accordance with the terms of this Easement Agreement and the C&M Agreement. 

1.2 Grant. Grantor does hereby grant unto Grantee a non-exclusive easement ("Easement") over 
the Premises for the Easement Purpose and for no other purpose. The Easement granted is a perpetual right 
and easement in the Premises, assignable in accordance with the C&M Agreement, to construct, maintain, 
repair, operate, patrol and replace a flood protection levee/floodwaiVfloodgate, including all appurtenances 
thereto; reserving, however, to Grantor, its heirs and assigns, all such rights and privileges as described herein 
and subject to the existing easements as provided herein. As to the right to construct a flood 
protection/levee/floodwall/floodgate, this Easement is subject to the terms and conditions of the C&M 
Agreement and, as applicable, the Agreement for Temporary Private Crossing to be executed by Grantor and 
the contractor of the U.S. Army Corps of Engineers in the form of Exhibit H-1 to the C&M Agreement. The 
Easement granted includes the perpetual right to operate and maintain a private rail crossing, 32 feel wide, for 
the operation and maintenance of the Improvements and the adjoining floodwalls and levees, subject to the 
terms and conditions of the Agreement for Perpetual Private Crossing between the parties hereto. The 
Easement is granted subject to any and all restrictions, covenants, easements, licenses, permits, leases and 
other encumbrances of whatsoever nature whether or not of record, if any, relating to the Premises and subject 
to all with all applicable federal, state and local laws, regulations, ordinances, restrictions, covenants and court 
or administrative decisions and orders, including Environmental Laws (defined below) and zoning laws 
(collectively, "Laws"). Grantor may not make any alterations or improvements or perform any construction 
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maintenance or repair activities within the Premises except in accordance with the terms and conditions of the 
C&M Agreement. 

1.3 Reservations by Grantor. Grantor excepts and reserves the right, to be exercised by Grantor 
and any other parties who may obtain written permission or authority from Grantor: 

(a) to install, construct, maintain, renew, repair, replace, use, operate, change, modify and 
relocate any existing pipe, power, communication, cable, or utility lines and 
appurtenances and other faci lities or structures of like character (collectively, "Lines") 
upon, over, under or across the Premises; 

{b) to install, construct , maintain, renew, repair, replace, use, operate, change, modify and 
relocate any tracks or additional facilities or structures upon. over, under or across the 
Premises; and 

(c) to use the Premises in any manner as the Grantor in its sole discretion deems 
appropriate, provided Grantor uses all commercially reasonable efforts to avoid material 
interference with the use of the Premises by Grantee for the Easement Purpose. 

The foregoing notwithstanding, no right reserved hereby may be exercised so as to interfere materially with the 
effectiveness or operation of the Improvements in accordance with the C&M Agreement, without the prior 
express written approval of Grantee, such approval not to be unreasonably withheld. 

Section 2 Term of Easement. The term of the Easement, unless sooner terminated under provisions of 
this Easement Agreement, shall be perpetual. [ 

Section 3 No Warranty of Any Conditions of the Premises. Grantee acknowledges that Grantor has 
made no representation whatsoever to Grantee concerning the state or condition of the Premises, or any 
personal property located thereon, or the nature or extent of Grantor's ownership interest in the Premises. 
Grantee has not relied on any statement or declaration of Grantor, oral or in writing, as an inducement to 
entering into this Easement Agreement, other than as set forth herein. GRANTOR HEREBY DISCLAIMS ANY 
REPRESENTATION OR WARRANTY, WHETHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR 
CONDITION OF ANY PROPERTY PRESENT ON OR CONSTITUTING THE PREMISES, ITS 
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL 
OR WORKMANSHIP OF ANY SUCH PROPERTY, OR THE CONFORMITY OF ANY SUCH PROPERTY TO 
ITS INTENDED USES. GRANTOR SHALL NOT BE RESPONSIBLE TO GRANTEE OR ANY OF GRANTEE'S 
CONTRACTORS FOR ANY DAMAGES RELATING TO THE DESIGN, CONDITION, QUALITY, SAFETY, 
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY PROPERTY PRESENT ON 
OR CONSTITUTING THE PREMISES, OR THE CONFORMITY OF ANY SUCH PROPERTY TO ITS 
INTENDED USES. GRANTEE ACCEPTS ALL RIGHTS GRANTED UNDER THIS EASEMENT AGREEMENT 
IN THE PREMISES IN AN "AS IS, WHERE IS" AND 'WITH ALL FAULTS" CONDITION, AND SUBJECT TO 
ALL LIMITATIONS ON GRANTOR'S RIGHTS, INTERESTS AND TITLE TO THE PREMISES. Grantee has 
inspected or will inspect the Premises, and enters upon Grantor's rail corridor and property with knowledge of its 
physical condition and the danger inherent in Grantor's rail operations on or near the Premises. Grantee 
acknowledges that this Easement Agreement does not contain any implied warranties that Grantee or Grantee's 
Contractors (as hereinafter defined} can successfully construct or operate the Improvements. 

Section 4 Nature of Grantor's Interest in the Premises. GRANTOR DOES NOT WARRANT ITS TITLE 
TO THE PREMISES NOR UNDERTAKE TO DEFEND GRANTEE IN THE PEACEABLE POSSESSION OR 
USE THEREOF. NO COVENANT OF QUIET ENJOYMENT IS MADE. In case of the eviction of Grantee by 
anyone owning or claiming title to or any interest in the Premises, or by the abandonment by Grantor of the 
affected rail corridor, Grantor shall not be liable to refund Grantee any compensation paid hereunder. 

Section 5 Improvements. Grantee shall take, in a timely manner. all actions necessary and proper to the 
lawful establishment. construction, operation, and maintenance of the Improvements, including such actions as 
may be necessary to obtain any required permits. approvals or authorizations from applicable governmental 
authorities. Any and all cuts and fills, excavations or embankments necessary in the construction. maintenance, 
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or future alteration of the Improvements shall be made and maintained in such manner. form and extent as will 
provide adequate drainage of and from the adjoining lands and premises of the Grantor; and wherever any such 
fill or embankment shall or may obstruct the natural and pre-existing drainage from such lands and premises of 
the Grantor, the Grantee shall construct and maintain such culverts or drains as may be requisite to preserve 
such natural and pre-existing drainage, and shall also wherever necessary, construct extensions of existing 
drains, culverts or ditches through or along the premises of the Grantor, such extensions to be of adequate 
sectional dimensions to preserve the present flowage of drainage or other waters, and of materials and 
workmanship equally as good as those now existing. In the event any construction, repair, maintenance. work or 
other use of the Premises by Grantee will affect any Lines, fences, buildings, improvements or other facilities 
(collectively, "Other Improvements"), Grantee will be responsible at Grantee's sole risk to locate and make any 
adjustments necessary to such Other Improvements. Grantee must contact the owner(s) of the Other 
Improvements notifying them of any work that may damage these Other Improvements and/or interfere with their 
service and obtain the owner's written approval prior to so affecting the Other Improvements. Grantee must 
mark all Other Improvements on the Plans and Specifications and mark such Other Improvements in the field in 
order to verify their locations. Grantee must also use all reasonable methods when working on or near Grantor 
property to determine if any Other Improvements (fiber optic, cable, communication or otherwise) may exist. The 
Grantee agrees to keep the above-described premises free and clear from combustible materials and to cut and 
remove or cause to be cut and removed at its sole expense all weeds and vegetation on said premises, said 
work of cutting and removal to be done at such times and with such frequency as to comply with Grantee and 
local laws and regulations and abate any and all hazard of fire. 

Section 6 Taxes and Recording Fees. Grantee shall pay when due any taxes, assessments or other 
charges (collectively, "Taxes") levied or assessed upon the Improvements by any governmental or quasi
governmental body or any Taxes levied or assessed against Grantor or the Premises that are attributable to the 
Improvements. Grantee agrees to purchase, affix and cancel any and all documentary stamps in the amount 
prescribed by statute, and to pay any and all required transfer taxes, excise taxes and any and all fees 
incidental to recordation of the Memorandum of Easement. In the event of Grantee's fai lure to do so, if Grantor 
shall become obligated to do so, Grantee shall be liable for all costs, expenses and judgments to or against 
Grantor, including all of Grantor's legal fees and expenses. 

Section 7 Env ironmental. 

7.1 Compliance with Environmental Laws. Grantee shall strictly comply with all federal , state and 
local environmental Laws in its use of the Premises, including, but not limited to, the Resource Conservation 
and Recovery Act, as amended (RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials 
Transportation Act, the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) 
and the Toxic Substances Control Act (collectively referred to as the "Environmental Laws"). Grantee shall not 
maintain a "treatment," "storage," "transfer" or "disposal" facility, or "underground storage tank," as those terms 
are defined by Environmental Laws, on the Premises. Grantee shall not handle, transport, release or suffer the 
release of "hazardous waste" or "hazardous substances" , as "hazardous waste" and "hazardous substances" 
may now or in the future be defined by any Environmental Laws. 

7.2 Notice of Release. Grantee shall give Grantor immediate notice to Grantor's Resource 
Operations Center at (800) 832-5452 of any release of hazardous substances on or from the Premises, violation 
of Environmental Laws, or inspection or inquiry by governmental authorities charged with enforcing 
Environmental Laws, with respect to Grantee's use of the Premises. Grantee shall use its best efforts to 
promptly respond to any such release on or from the Premises arising from Grantee's use of the Premises or 
presence thereon. Grantee also shall give Grantor immediate notice of all measures undertaken on behalf of 
Grantee to investigate, remediate, respond to or otherwise cure such release or violation. 

7.3 Remediation of Release. In the event that Grantor has notice from Grantee or otherwise of a 
release or violation of Environmental Laws which occurred or may occur during the term of this Easement 
Agreement arising from Grantee's use of the Premises or presence thereon, Grantor may require Grantee, at 
Grantee's sole risk and expense, to take timely measures to investigate, remediate, respond to or otherwise 
cure such release or violation affecting the Premises. If during the construction or subsequent maintenance of 
the Improvements, soils or other materials considered to be environmentally contaminated are exposed, 
Grantee may remove and if so shall safely dispose of said contaminated soils. Determination of soils 

Form 704; Rev. 03/23/09 
3 



contamination and applicable disposal procedures thereof, will be made only by an agency having the capacity 
and authority to make such a determination. 

7.4 Preventative Measures. Grantee shall promptly report to Grantor in writing any conditions or 
activities upon the Premises known to Grantee which create a risk of harm to persons, property or the 
environment and to the extent such conditions or activities arise from Grantee's use of the Premises shall take 
whatever action is necessary to prevent injury to persons or property arising out of such conditions or activities; 
provided, however, that Grantee's reporting to Grantor shall not relieve Grantee of any obligation whatsoever 
imposed on it by this Easement Agreement. Grantee shall promptly respond to Grantor's request for information 
regarding said conditions or activities. 

7.5 Evidence of Compliance. Upon request by Grantor from lime to time, Grantee agrees to furnish 
Grantor with proof satisfactory to Grantor that Grantee is in compliance with this Section 7. 

Section 8 Default and Termination. 

8.1 Grantor's Performance Rights . If at any time Grantee, or Grantee's Contractors, fails to properly 
perform its obligations under this Easement Agreement, Grantor. in its sole discretion, may: (i) seek specific 
performance of the unperformed obligations, or (ii) at Grantee's sole cost, may arrange for the performance of 
such work as Grantor deems necessary for the safety of its rail operations. activities and property, or to avoid or 
remove any interference with the activities or property of Grantor. or anyone or anything present on the rail 
corridor or property with the authority or permission of Grantor. Grantee shalf promptly reimburse Grantor for all 
costs of work performed on Grantee's behalf upon receipt of an invoice for such costs. Grantor's failure to 
perform any obligations of Grantee or Grantee's Contractors shalf not alter the liability allocation set forth in this 
Easement Agreement. 

8.2 Abandonment. Grantor may, at its option, terminate this Easement Agreement by serving five 
(5) days' notice in writing upon Grantee if Grantee should abandon or permanently cease to use the Premises 
for the Easement Purpose. Any waiver by Grantor of any default or defaults shall not in any way affect Grantor's 
ability to enforce any section of this Easement Agreement. 

8.3 Effect of Termination or Expiration. Neither termination nor expiration will release Grantee from 
any liability or obligation under this Easement, whether of indemnity or otherwise, resulting from any acts. 
omissions or events happening prior to the date of termination or expiration, or, if later, the date the Premises 
are restored as required by Section 9. 

8.4 Non-exclusive Remedies. The remedies set forth in this Section 8 shall be in addition to, and 
not in limitation of, any other remedies that Grantor may have under the C&M Agreement. at law or in equity. 

Section 9 Surrender of Premises. 

9.1 Removal of Improvements and Restoration. Upon termination of this Easement Agreement, 
Grantee shall, at its sole cost and expense, immediately perform the following: 

(a) remove all or such portion of Grantee's Improvements and all appurtenances 
thereto from the Premises, as Grantor directs at Grantor's sole discretion; 

(b) repair and restore any damage to the Premises arising from, growing out of, or 
connected with Grantee's use of the Premises; 

(c) remedy any unsafe conditions on the Premises created or aggravated by 
Grantee; and 

(d) leave the Premises in the condition which existed as of the Effective Date. 

9.2 Limited License for Entrv. If this Easement Agreement is terminated, Grantor may direct 
Grantee to undertake one or more of the actions set forth above, at Grantee's sole cost, in which case Grantee 
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shall have a limited license to enter upon the Premises to the extent necessary to undertake the actions directed 
by Grantor. The terms of this limited license include all of Grantee's obligations under this Easement 
Agreement. Termination will not release Grantee from any liability or obligation under this Easement Agreement, 
whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior to the date of 
termination, or, if later, the date when Grantee's Improvements are removed and the Premises are restored to 
the condition that existed as of the Effective Date. If Grantee fails to surrender the Premises to Grantor upon 
any termination of the Easement, all liabilities and obligations of Grantee hereunder shall continue in effect until 
the Premises are surrendered. 

Section 10 Liens. Grantee shall promptly pay and discharge any and all liens arising out of any 
construction, alterations or repairs done by or for Grantee on the Premises or attributable to Taxes that are the 
responsibility of Grantee pursuant to Section 6. Grantor is hereby authorized to post any notices or take any 
other action upon or with respect to the Premises that is or may be permitted by Law to prevent the attachment 
of any such liens to any portion of the Premises; provided, however, that fai lure of Grantor to take any such 
action shall not relieve Grantee of any obligation or liability under this Section 10 or any other section of this 
Easement Agreement. 

Section 11 Tax Exchange. Grantor may assign its rights (but not its obligations) under this Easement 
Agreement to Goldfinch Exchange Company LLC, an exchange intermediary, in order for Grantor to effect an 
exchange under Section 1031 of the Internal Revenue Code. In such event, Grantor shall provide Grantee with 
a Notice of Assignment, and Grantee shall execute an acknowledgement of receipt of such notice. 

Section 12 Notices. Any notice required or permitted to be given hereunder by one party to the other shall 
be delivered in the manner set forth in the C&M Agreement. Notices to Grantor under this Easement shall be 
delivered to the following address: BNSF Railway Company, Real Estate Department, 2500 Lou Menk Drive, Ft. 
Worth, TX 76131, Attn: Permits, or such other address as Grantor may from time to time direct by notice to 
Grantee. 

Section 13 Recordat ion. It is understood and agreed that unless otherwise required by law to be effective 
as to third parties, this Easement Agreement shall not be in recordable form and shall not be placed on public 
record and any such recording shall be a breach of this Easement Agreement. Grantor and Grantee shall 
execute a Memorandum of Easement in the form attached hereto as Exhibit "B" (the "Memorandum of 
Easement") subject to changes required, if any, to conform such form to local recording requirements. The 
Memorandum of Easement shall be recorded in the real estate records in the parish where the Premises are 
located. 

Section 14 Miscellaneous. 

14.1 All questions concerning the interpretation or application of prov1s1ons of this Easement 
Agreement shall be decided according to the substantive Laws of the State of Louisiana without regard to 
conflicts of law provisions. 

14.2 This instrument and all of the terms, covenants and provisions hereof shall inure to the benefit 
of and be binding upon each of the parties hereto and their respective legal representatives, successors and 
assigns and shall run with and be binding upon the Premises. 

14.3 If any action at law or in equity is necessary to enforce or interpret the terms of th is Easement 
Agreement, the prevailing party or parties shall be entitled to reasonable attorneys' fees, costs and necessary 
disbursements in addition to any other relief to which such party or parties may be entitled. 

14.4 If any provision of this Easement Agreement is held to be illegal, invalid or unenforceable under 
present or future Laws, such provision will be fully severable and this Easement Agreement will be construed 
and enforced as if such illegal, invalid or unenforceable provision is not a part hereof, and the remaining 
provisions hereof will remain in full force and effect. In lieu of any illegal, invalid or unenforceable provision 
herein, there will be added automatically as a part of this Easement Agreement a provision as similar in its terms 
to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable. 
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14.5 This Easement Agreement is the full and complete agreement between Grantor and Grantee 
with respect to all matters relating to Grantee's use of the Premises, and supersedes any and all other 
agreements between the parties hereto relating to Grantee's use of the Premises as described herein. However, 
nothing herein is intended to terminate any surviving obligation of Grantee or Grantee's obligation to defend and 
hold Grantor harmless in any prior written agreement between t11e parties. 

14.6 Time is of the essence for the performance of this Easement Agreement. 

14.7 The terms of the C&M Agreement are incorporated herein as if fully set forth in this instrument 
which terms shall be in full force and effect for purposes of this Easement even if the C&M Agreement is, for 
whatever reason, no longer in effect. 

(Remainder of page intentionally left blank.) 
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Witness the execution of this Easement Agreement as of the date first set forth above. 

WITNESSES: GRANTOR: 

::SFa:;?A:Z 
Nat:f:J< Oa' ·jd P ' 'el-neider Title· · 13 .o 1 ~ 

· SeneraJ D1reetor- Land Revenue Management 

STATE OF TEXAS § 
§ 

COUNTY OF TARRANT § 

~ instrurpp~as acknowledged before me onJhe cf'!ay of ~ , 2011, by 
/.J:unr(:. ~Gr·dtG/2 {name) as ~~ l.k:rzf;(.:&R'H<j (title) of BNSF 

RAILW YCOMPANY,aDel~~ • 

Notary lie ........:::=:: 

(Seal) ) 

My appointment expires~ I~ ~tf I 5 
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WITNESSES: 

cv~~~ 

STATE OF LOUISIANA § 
§ 

PARISH OFCc;sf /5a1M @ctje--

GRANTEE: 

OFFICE OF COASTAL PROTECTION AND 

:~sTORA~agjllo~f Louisiana 

Name: Steve Mathies, Ph.D."" 
Title: Executive Director 

This instrument was acknowledged before me on the /7141 day of Jr.( n '<- , 2011, by 
Steve Mathies, Ph.D. as Executive Director of OFFICE OF COASTAL PROTECTION AND RESTORATION, an 
agency of the State of Louisiana. 

(Seal) 

My appointment expires: t-t~r 'f-4t /r /'e. . 
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WITNESSES: 

STATE OF N ebcab\Lc...... 

GRANTOR: 

UNION PACIFIC RAILROAD COMPANY, a 
corporation 

~~me• __:{~~ve 
Title: Assistant Vice President - Real Estate 

§ 
§ 

COUNTY OF \:)ou.,j\'tS § 

This instrument was acknowledged before me Jf the ;?:d rl- dj? of Jtt~ . . 2011, by 
:r=P '('\~ 't< • \....o \ t e ~s i),t \hc.r ""~ ,·J, -~ {tttle) of UNION 

PACIFIC R ILROAD COMPANY, a corporation. 

Notary Public 

(Seal) GE1lliW. NOTARY· State of Nebraska 
DONNA M. COLTRANE 

My appointment expires:_b~~~~My~Cool~m.~EJp.~M~ay~6,~20~12_J 
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EXHIBIT "A" 

PREMISES - LEGAL DESCRIPTIONS 

PARCEL NO. 71-10 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R21 E, Southeastern District of 
Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, being part of the Southern Pacific 
Railroad right of way, designated as Parcel 71-10 and described as follows: 

Commence from the Intersection of the southerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said point having coordinates of X=3,601 ,667.52 Y=521,802.81 
and go South 05°12'41" East along the line between Sections 28 and 29 a distance of 982.14 feet thence 
go South 14°13'20" East a distance of 1162.73 feet; thence go South 14°04'33° East a distance of 
1017.94 feet to the northerly right of way line of the Southern Pacific Railroad, the POINT OF 
BEGINNING. Thence go North 63°53'19" East along the northerly right of way line of the Southern 
Pacific Railroad a distance of 395.05 feet; thence go South 14°16'14" East a distance of 102.17 feet to 
the southerly right of way line of the Southern Pacific Railroad; thence go South 63°53'19" West along the 
southerly right of way line of the Southern Pacific Railroad a distance of 395.40 feet; thence go North 
14°04'33" West a distance of 102.25 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In right of 
way plans by Dufrene Surveying & Engineering Inc. dated April 14, 2011, revised June 3, 2011 and 
containing 0.9073 acres. 

PARCEL NO. 71-11 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R21E, Southeastern 
District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, being part of the 
Southern Pacific Railroad right of way, designated as Parcel 71-11 and described as follows: 

Commence from the intersection of tha southerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said point having coordinates of X=3,601 ,667.52 Y=521 ,802.81 
and go South 05°12'41" East along the line between Sect.ions 28 and 29 a distance of 982.14 feet thence 
go South 14°13'20" East a distance of 1162.73 feet; thence go South 14°04'33" East a distance of 
1017.94 feet to the northerly right of way line of the Southern Pacific Railroad; thence go North 63°53'19" 
East along the northerly right of way line of the Southern Pacific Railroad a distance of 395.05 feet to the 
POINT OF BEGINNING. Thence go North 63°53'19" East along the northerly right of way line of the 
Southern Pacific Railroad a distance of 92.75 feet; thence go South 15°21'45" East a distance of 101.79 
feet to the southerly right of way line of the Southern Pacific Railroad; thence go South 63°53'19" West 
along the southerly right of way line of the Southern Pacific Railroad a distance of 94.73 feet; thence go 
North 14°16'14" West a distance of 102.17 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In right of 
way plans by Dufrene Surveying & Engineering Inc. dated April 14, 2011, revised June 3, 2011 and 
containing 0.2152 acres. 
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EXHIBIT "8" 

MEMORANDUM OF EASEMENT 



MEMORANDUM OF EASEMENT 

d:IS MEMORANDUM OF EASEMENT is hereby executed this 4?1 ~ day 
ofA.}t; , 2011, by and between BNSF RAILWAY COMPANY, a Delaware corporation, 
and UNION PACIFIC RAILROAD COMPANY, a 0~up.Jirf2.c;_ corporation (collectively, 
"Grantor"), whose address for purposes of this instrument is 2500 Lou Menk Drive, Fort Worth, Texas 
76131, and OFFICE OF COASTAL PROTECTION AND RESTORATION, an agency of the State of 
Louisiana ("Grantee"), whose address for purposes of this instrument Is 450 Laurel Street, Suite 1200, 
Baton Rouge, LA 70804-4027, which terms "Grantor" and "Grantee" shall include, wherever the context 
permits or requires, singular or plural, and the heirs, legal representatives, successors and assigns of the 
respective parties: 

WITNESSETH: 

WHEREAS, Grantor owns or controls certain real property situated in St. Charles Parish, 
Louisiana as described on Exhibit "A" attached hereto and Incorporated herein by reference and 
depicted on Exhibit "A-1" attached hereto and incorporated herein by reference (the "Premises]; 

Ju_ WHEREAS, Grantor and Grantee entered into an Easement Agreement, dated 
~6 ~I** , 2011 (the "Easement Agreement"} which set forth, among other 

things, the terms of an easement granted by Grantor to Grantee over and across the Premises (the 
"Easement"); and 

WHEREAS, Grantor and Grantee desire to memorialize the terms and conditions of the 
Easement Agreement of record. 

For valuable consideration the receipt and sufficiency of which are hereby acknowledged, Grantor 
does grant unto Grantee and Grantee does hereby accept from Grantor the Easement over and across 
the Premises. 

The term of the Easement, unless sooner terminated under provisions of the Easement 
Agreement, shall be perpetual. 

All the terms, conditions, provisions and covenants of the Easement Agreement are incorporated 
herein by this reference for all purposes as though written out at length herein, and both the Easement 
Agreement and this Memorandum of Easement shall be deemed to constitute a single instrument or 
document. This Memorandum of Easement is not Intended to amend, modify, supplemen~ or supersede 
any of the provisions of the Easement Agreement and, to the extent there may be any conflict or 
inconsistency between the Easement Agreement and this Memorandum of Easement, the Easement 
Agreement shall control. 
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IN WITNESS WHEREOF, Grantor and Grantee have executed this Memorandum of Easement 
as of the date and year first above written. 

WITNESSES: 

STATE OF TEXAS § 
§ 

COUNTY OF TARRANT § 

GRANTOR: 

BNSF RAILWAY COMPANY, a Delaware corporation 

~~~ 
Title: General Directm -Land Revenue Management 

(Seal) 

My appointment expire~ l?t .etf§ 
I 
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WITNESSES: 

STATE OF LOUISIANA § 
§ 

PARISH OFI£a:JBu~, ~CtL<;e. § 

GRANTEE: 
OFFICE OF COASTAL PROTECTION AND 
RESTORATION, an agency of the State of Louisiana 

By: 
Name: 
Title: 

Steve Mathies. Ph.D. 
Executive Director 

This instrument was acknowledged before me on the /7 M day of ~ n' '- 2011, 
by by Steve Mathies, Ph.D. as Executive Director, of 
OFFICE OF COASTAL PROTECTION AND RESTORATION, an agency of the State of Louisiana. 
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WITNESSES: GRANTOR: 

UNI9~ PACIFIC RAILROAD 
~rporation 

COMPANY, a 

By: ,.....__ -c.H_ k ~ _...... 
Name: -----~--~~N_Y~· K_._L_O_~----------
Title: Assistant Vice President - Real Estate 

STATE OF Nt..'nf« \l k,c-_.. § 
§ 

COUNTY OF \)0 1 l b\ 4. S § 

This instrument was acknowledged before m~on ~ _dayr\of . ~'i'Z::f . 2?11 , by 
:Tnx'"a ~ . 'Jl'' e (name) as _ __:____ ~ 1H! t'ro.d __ ..:..__EC:-\ut e (t1tle) of 

UNION PA IFIC RAJ ROAD COMPANY, a orporation. 

~ ~t\ (J CY\ .Q ~br1 m 0 

Notary Public 

(Seal) ~ GENERAL NOT MY -State of Nebraska 
~i DONNA M. COLTRANE 

My Comm Exp. May 6, 2012 
My appointment expires: 
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EXHIBIT "A" 

PREMISES - LEGAL DESCRIPTIONS 

PARCEL NO. 71-10 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R21 E, Southeastern District of 
louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, being part of the Southern Pacific 
Railroad right of way, designated as Parcel71-10 and described as follows: 
Commence from the intersection of the southerly right of way line of the Union Pacific Railroad and the 
line between Sections 28 and 29 said point having coordinates of X=3,601 ,667.52 Y=521 ,802.81 and go 
South 05°12'41" East along the line between Sections 28 and 29 a distance of 982.14 feet; thence go 
South 14°13'20" East a distance of 1162.73 feet; thence go South 14°04'33" East a distance of 1017.94 
feet to the northerly right of way line of the Southern Pacific Railroad, the POINT OF BEGINNING. 
Thence go North 63°53'19" East along the northerly right of way line of the Southern Pacific Railroad a 
distance of 395.05 feet; thence go South 14°16'14" East a distance of 102.17 feet to the southerly right of 
way line of the Southern Pacific Railroad; thence go South 63°53'19" West along the southerly right of 
way line of the Southern Pacific Railroad a distance of 395.40 feet; thence go North 14°04'33" West a 
distance of 102.25 feet to the POINT OF BEGINNING. 
All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In right of way 
plans by Dufrene Surveying & Engineering Inc. dated Apri l 14, 2011, revised June 3, 2011 and containing 
0.9073 acres. 

PARCEL NO. 71-11 

A certain portion of ground located in louisa Plantation, Section 29, T13S, R21 E, Southeastern District of 
louisiana. West of the Mississippi River. St. Charles Parish, louisiana, being part of the Southern Pacific 
Railroad right of way, designated as Parcel 71-11 and described as follows: 
Commence from the intersection of the southerly right of way line of the Union Pacific Railroad and the 
line between Sections 28 and 29 said point having coordinates of X=3,601,667.52 Y=521,802.81 and go 
South 05°12'41" East along the line between Sections 28 and 29 a distance of 982.14 feet; thence go 
South 14°13'20" East a distance of 1162.73 feet; thence go South 14°04'33" East a distance of 1017.94 
feet to the northerly right of way line of the Southern Pacific Railroad; thence go North 63°53'19" East 
along the northerly right of way line of the Southern Pacific Railroad a distance of 395.05 feet to the 
POINT OF BEGINNING. Thence go North 63°53'19" East along the northerly right of way line of the 
Southern Pacific Railroad a distance of 92.75 feet; thence go South 15°21'45" East a distance of 101.79 
feet to the southerly right of way line of the Southern Pacific Railroad; thence go South 63°53'19" West 
along the southerly right of way line of the Southern Pacific Railroad a distance of 94.73 feet; thence go 
North 14°16'14" West a distance of 102.17 feet to the POINT OF BEGINNING. 
All as shown on the WBV-70 through WBV-77 lake Cataouatche Levee Western Tie-In right of way plans 
by Dufrene Surveying & Engineering Inc. dated April 14, 2011, revised June 3, 2011 and containing 
0.2152 acres. 
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PREMISES- SURVEY 
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FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT E-1 
PROPERTY DESCRIPTION FOR PERMANENT SERVITUDE 

PARCEL NO. 71·1 0 

A certain portion of ground located in Louisa Plantation, Section 29. T13S, R21 E, Southeastern 
District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, being part of the 
Southern Pacific Railroad right of way, designated as Parcel 71-10 and described as follows: 

Commence from the intersection of the southerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said point having coordinates of X=3,601 ,667.52 Y=521 ,802.81 
and go South 05°12'4 1" East along the line between Sections 28 and 29 a distance of 982.14 feet; thence 
go South 14°13'20" East a distance of 1162.73 feet; thence go South 14°04'33" East a distance of 
1017.94 feet to the northerly right of way line of the Southern Pacific Railroad, the POINT OF 
BEGINNING. Thence go North 63°53'19" East along the northerly right of way line of the Southern 
Pacific Railroad a distance of 395.05 feet; thence go South 14 °16'14" East a distance of 102.17 feet to 
the southerly right of way line of the Southern Pacific Railroad; thence go South 63°53'19. West along the 
southerly right of way line of the Southern Pacific Railroad a distance of 395.40 feet; thence go North 
14°04'33" West a distance of 102.25 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In right of 
way plans by Dufrene Surveying & Engineering Inc. dated April 14, 2011, revised June 3, 2011 and 
containing 0.9073 acres. 

PARCEL NO. 71-11 

A certain portion of ground located in Louisa Plantation, Section 29, T13S, R21 E, Southeastern 
District of Louisiana, West of the Mississippi River, St. Charles Parish, Louisiana, being part of the 
Southern Pacific Railroad right of way, designated as Parcel 71-11 and described as follows: 

Commence from the intersection of the southerly right of way line of the Union Pacific Railroad 
and the line between Sections 28 and 29 said poiht having coordinates of X=3,601,667.52 Y=521,802.81 
and go South 05°12'41" East along the line between Sections 28 and 29 a distance of 982.14 feet; thence 
go South 14°13'20" East a distance of 1162.73 feet; thence go South 14°04'33" East a distance of 
1017.94 feet to the northerly right of way line of the Southern Pacific Railroad; thence go North 63°53'19" 
East along the northerly right of way line of the Southern Pacific Railroad a distance of 395.05 feet to the 
POINT OF BEGINNING. Thence go North 63°53'19" East along the northerly right of way line of the 
Southern Pacific Railroad a distance of 92.75 feet; thence go South 15°21'45" East a distance of 101.79 
feet to the southerly right of way line of the Southern Pacific Railroad; thence go South 63°53'19" West 
along the southerly right of way line of the Southern Pacific Railroad a distance of 94.73 feet; thence go 
North 14°16'14" West a distance of 102.17 feet to the POINT OF BEGINNING. 

All as shown on the WBV-70 through WBV-77 Lake Cataouatche Levee Western Tie-In right of 
way plans by Dufrene Surveying & Engineerihg Inc. dated April 14, 2011, revised June 3, 2011 and 
containing 0.2152 acres. 



FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT F 
OWNER'S APPROVAL LEITER OF PLANS AND SPECIFICATIONS 



£&' ~:.: .. :J~.~ ~·~ 
RA/.l.WAY 

TrMOTHY j. H UYA 
Mauagcr l'ub!ic Projects 
(Stares if LA. ,\!), al/d TX) 

BNSF Railway Company 

SROO North ;\{ain Street 

l'ort Worth, Texas 76179 

817-352-2902 
817-352-2912 ra., 

Tim.! luya@flNSF.com 

EXHIBIT F 

June 17, 2011 

James McMenis, P.E. 
Project Manager 
Office of Coastal Protection and Restoration 
P.O. Box 44027 
Baton Rouge, LA 70804-4027 

Re: Final Approval of Plans and Specifications marked as "Exhibit B" 
including the February 2011 sheets and the June 15, 2011 revised sheets 
C-105, C-107, G-003, S-111 , S-112, S-113A, and S-140 and attached to 
the FLOOD CLOSURE STRUCTURE CONSTRUCTION AND 
MAINTENANCE AGREEMENT (hereinafter called, the "Plans and 
Specifications") 

Dear James McMenis: 

This letter serves as BNSF RAILWAY COMPANY'S ("BNSF") final written approval of 
the Plans and Specifications covering the construction of the West Bank and Vicinity, 
Louisiana Project, St. Charles Parish ~ Louisiana WBV-75 Western Tie-In Railroad 
Crossing at BNSF Railway milepost 19.43. This final written approval is given to the 
Office of Coastal Protection and Restoration ("Agency") pursuant to Article Ill, Section 1 
of that certain Flood Closure Structure Construction and Maintenance Agreement 
between BNSF and OCPR, dated Juhe 2011 . If the Plans and Specifications are 
revised by OCPR subsequent to the date set forth above, this letter shall no longer 
serve as final written approval of the Plans and Specifications and OCPR must resubmit 
said Plans and Specifications to BNSF for final written approval. 

Regards, 

L---~~ 
Timothy J. Huya 
Manager Public Projects 

--- --------- -



FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBITG 
BNSF BRIDGE REQUIREMENTS 



Exhibit G 

BNSF Bridge Requirements 

BRIDGE DESIGN, PLANS & SPECIFICATIONS: 

Except for the design of temporary falsework and shoring, BNSF review of the Stmcturc plans will be limited to the 
venical and horizontal clearances, sight distance for existing train signals, foundation dimensions and drainage 
characteristics as they relate to existing and future tracks. BNSF will not review stmctural design calculations for the 
pcnnanent Stn1cture unless a member or members arc influenced by railroad live loads. 

Temporary falscwork and shoring plans and calculations must be reviewed and approved by BNSF prior to 
beginning construction. ll1e Agency shall pcrfonn an independent review of the design calculations for temporary 
falsework and shoring prior to submitting them to BNSF for approval. Temporary construction clearances must be 
no less than IS feet measured horizontally from the centerline of the nearest track and 21 fcct-6inches measured 
vertically from the top of rail of the most elevated track to the bottom of lowest temporary falscwork member. State 
regulatory agencies may have more restrictive requirements for temporary railroad clearances. 

For the pem1anent Stnlcture, the Agency will submit plans showing the least horizontal distance from the centerline 
of existing and future tracks to the face of the nearest member of the proposed Structure. The location of the least 
horizontal distance must be accurately described such that BNSF can dctcnnine where it will occur in both the 
horizontal and venical plane. If the pcm1ancnt mc:nbcr is within 25 feet of the nearest track (or future track), 
collision walls shall be incorporated into the permanent Stmen1re design according to American Railway 
Engineering and Maintenance Association Manual of Recommended Practice - Chapter 8 - Anicle 2.1.5. 

For the permanent Stn1cture, the Agency will submit plans showing the least vertical clearance from top of the most 
elevated rail of existing and future tracks to the lowest point of the proposed Stmctmc. A profile of the existing top 
of rail elevation shall be plotted on the bridge plans. Tile profile shall extend for 500 feet in each direction of the 
proposed overpass and a separate profile shall be plotted for each track. If the existing top of rail profile(s) is not 
uniform such that a sag exists in the vicinity of the proposed Structure, the permanent Structme vertical clearance 
shall be increased sufficiently to accommodate a raise in the track profile to remove the sag. Prior to beginning 
constnlction of the permanent Stn1cturc, the top of mil elevations should be checked and verified that they have not 
changed from the assumed elevations utilized for the design of the bridge. 

Prior to issuing any invitation to bid on constructioh of the Structure, the Agency should conduct a pre-bid meeting 
where prospective Contractors have the opportunity to communicate with BNSF personnel regarding site specific 
train speeds, train density, and general safety requirements for men and equipment working near live tracks. Any 
invitation to bid and specifications for t11e Stnlcture lnust be submitted to BNSF for review and approval prior to 
letting of bids for the Project. 

BRIDGE CONSTRUCTION: 

After awarding the bid, but prior to the Contractor entering BNSF's right-of -way or property, the Agency should 
conduct a prc-constnlction meeting with BNSF personnel in attendance to reiterate the safety requirements of 
construction activity adjacent to live tracks. 

During construction, BNSF may require an independent engineering inspector to be present during certain critical 
activities of the Project, including but not limited to: driving foundation piles, erecting falscwork, construction of 
shoring and retaining walls, placing concrete, plaeitlg soil backfill and compaction processes. The Agency shall 
reimburse BNSF for all costs of supplemental inspection services. 

Within 90 days of the conclusion of the Project and final acceptance by BNSF, the Agency w ill provide BNSF with 
a complete electronic set of the bridge plans labeled "As Built". Those plans w ill reflect any and all deviations from 
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the original plans that occurred during construction. The "As Built" plans will be submillcd in Micro Station *.dgn 
electronic format (preferred) or AutoCAD •.dwg fonnat. Electronic plans arc to be submiued in the original fom1at 
used for CAD plan preparation and not convened to another fonnat prior to submission. Acnml measured "as 
constructed" clearances shall be shown as well as depth, size and location of all foundation components. The plans 
shall show dimensioned locations of existing and rclucatcd utilities. 

BRIDGE MA INTENANCE: 

The Agency will be responsible for maintenance and repair of the Structure including the canh retention 
components, embankment slopes, erosion control, surface druinagc, fencing, deck drnins, landscaping, paint, 
walkways, handrails, lighting, and other improvemellls associated with the Project. 

Fencing and other pedestrian access controls within ONSF's right-of-way and incorporated into the Project shall be 
designed and maintained by the Agency. Trespasser comrol shall be the responsibility of the Agency. Graffiti 
removal will be the responsibility of the Agency. 

BRJDGE INSPECTION: 

The Agency will conduct rumual routine structural inspections. In the event of an earthquake, fire, flood, damage 
from vehicular impacts or other emergent situations, the Agency will provide an immediate inspection by qualified 
personnel and notify BNSF of damage that may a !Teet safe passage of trains. If necessary the Agency will embargo 
weights or provide lane closures or other such measures to protect the structural integrity of the Structure such that 
there can be continuous safe passage of trains until repairs arc made. 

BRIDGE ALTERATIONS: 

Except as provided otherwise by this Agreement, there will be no alterations made to the Stmcturc that will alter the 
railroad vertical or horizontal clearances provided by the original design. Pipelines will be not be added or attached 
to the Structure without first submitting plans and c.1lculations to BNSF for review and approval. 

Exhibit G ror USACE Flood Gate Project (6/28/ 10) Page 2 



FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT H-1 
AGREEMENT FOR TEMPORARY PRIVATE CROSSING 



Law Department Approved 

AGREEMENT FOR TEMPORARY PRIVATE CROSSING 
(U.S. Army Corps of Engineers contractor) 

Tracking#: 

THIS AGREEMENT ("Agreement"), made this day of , 2011, 
("Effective Date") by and between BNSF RAILWAY COMPANY, a Delaware corporation (hereinafter 
called "Licensor") and (hereinafter called the "Licensee"). 

NOW, THEREFORE. in consideration of the mutual covenants contained herein, the parties agree to the 
following: 

GENERAL 

1. Licensor hereby grants Licensee a non-exclusive license, subject to all rights, interests, estates of 
third parties, including, without limitation, any leases, licenses, easements, liens, or other 
encumbrances, and upon the terms ahd conditions set forth below, to construct, maintain, and 
use in strict accordance with the drawings and specifications approved by Licensor as part of 
Licensee's application process ("the Drawings and Specifications") an at-grade crossing, 32 feet 
wide ("Crossing"), across the rail corridot of Licensor at or near Licensor's station of , 
Parish of St. Charles, State of Louisiana. Line Segment 1281, Mile Post 19.43, at the location and 
in the manner shown upon the plat of survey, last dated June 3, 2011, marked "Exhibrt A," 
attached hereto made a part hereof ("Premises") for the purposes of accessing property adjacent 
to Licensor's rail corridor for levee, floodwall, and floodgate construction purposes, in accordance 
with the Construction and Maintenance Agreement between the Licensor and Office of Coastal 
Protection and Restoration of the State of Louisiana dated , 2011 ("the 
Construction and Maintenance Agreement" or "C&M Agreemenf'). For convenience, said 
Crossing, including crossing surface and all appurtenances thereto between the ends of railroad 
ties, cattle guards, farm gates or barriers, drainage facilities, traffic signs or devices, identification 
signs approved by Licensor, whistling posts, or other appurtenances, if any, are hereinafter 
collectively referred to as the "Crossing:'' 

2. Under this agreement, licensee shall not disturb any improvements of Licensor or Licensor's 
existing lessees, licensees, easement beneficiaries or lien holders, if any, or interfere with the use 
of such improvements. 

3. It is expressly stipulated that the Crosslhg is to be a strictly private one, to be solely used for the 
purpose set forth in Section 1 above anti is not intended for and shall not be for public use. The 
Licensee, without expense to Licensor, will take any and all necessary action to preserve the 
private character of the Crossing and pfevent its use as a public road. In the event Licensor 
determines that: 

(a) the Crossing is being used for a purpose or in a manner not set forth in Section 1; or 

(b) the Licensee has in any way breached the terms or conditions of this Agreement, 

Licensor shall have the right to stop all use of the Crossing by Licensee until the use is terminated 
or the breach is remedied to the satisfaction of Licensor's Division Engineer, provided that such 
satisfaction will not be unreasonably withheld. 

4. In case of the eviction of Licensee by anyone owning or claiming title to or any interest in the 
Premises or the Crossing, Licensor shall not be liable to refund Licensee any compensation paid 
in relation hereto or for any damage Licensee sustains in connection therewith. 

Form 432; Rev. 04/26/05 
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Law Department Approved Tracking#: 

5. Any contr~ctors or subcontra~tors performing work on the Premises or the Crossing, or entering 
the Prem1ses on behalf of L1censee, shall be deemed agents of Licensee for purposes of this 
Agreement. 

6. This Ag~eement shall commence on the Effective Date and shall continue until the earlier of (i) 
completion of the Closure Structure and all other portions of the Project to be constructed on 
Owner's Property, or (ii) fifteen (15) months following the Effective Date of the Construction and 
Maintenance Agreement. 

COMPENSATION 

7. Licensee agrees to pay to Licensor cost of construction of the Crossing, in accordance with the 
terms of the Construction and Maintenance Agreement, in the estimated amount of $120,879.00. 
If actual construction costs exceed this estimate , the excess costs shall be paid by Licensee in 
accordance with the terms of the Construction and Maintenance Agreement. 

COMPLIANCE WITH LAWS 

8. (a) Licensee shall observe and comply with any and all laws, statutes, regulations, 
ordinances, orders, covenants, restrictions, or decisions ol any court of competent 
jurisdiction ("Legal Requirements") relating to the construction, maintenance, and use of 
the Crossing and the use of the Premises. 

(b) Prior to entering the Premises, Licensee shall and shall cause its contractor to comply 
with all Licensor's applicable safety rules and regulations. Prior to commencing any 
work on the Premises, Licensee shall complete and shall require its contractor to 
complete the safety training program at the Licensor's Internet Website 
acontractororientation.com". This training must be completed no more than one year in 
advance of Licensee's entry oh the Premises. 

(c) Licensee is responsible for notifying Licensor in writ ing of any need for upgrading the 
vehicular traffic control devices or signs at or near the Crossing, since the Licensee is 
most knowledgeable concerning the volume and nature of the vehicular traffic. In 
addition, Licensee shall notify Licensor if any significant change in volume or nature of 
traffic at the Crossing. 

RIGHT OF LICENSOR TO USE 

9. Licensor excepts and reserves the right, to be exercised by Licensor and any other parties who 
may obtain written permission or authority from Licensor: 

(a) to maintain, renew, use, operate, change, modify and relocate any existing pipe, power, 
communication lines and appurtenances and other facilities or structures of like character 
upon, over, under or across the Premises; 

(b) to construct, maintain, renew, use, operate, change, modify and relocate any tracks or 
additional facilities or structures Upon, over, under or across the Premises; or 

(c) to use the Premises in any manner as the Licensor in its sole discretion deems 
appropriate. provided Licensor uses all commercially reasonable efforts to avoid material 
interference with the use of the Premises by Licensee for the purpose specified in 
Section 1 above. 

Form 432; Rev. 04/26/05 
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Law Department Approved Tracking#: 

The foregoing notwithstanding, no right reserved hereby may be exercised so as to interfere 
materially with the construction of the Closure Structure in accordance with the C&M Agreement, 
or any obligation undertaken by Grantor pursuant to the C&M Agreement, without the prior 
express written approval of Grantee, such approval not to be unreasonably withheld. 

LICENSEE'S OPERATIONS UNDER THIS AGREEMENT 

10. Licensee, at its own expense, shall keep the rail flange ways of said Crossing clear of all snow, 
dirt, or any other obstructions whatsoever, which may accumulate by virtue of vehicles. 
equipment, or machinery crossing thereover or otherwise operated by Licensee or its agents. 

11. It is specifically understood that cables, pipelines, and other electric and/or fiber optic 
transmission lines may be on, about, along, or under the Premises and Licensee agrees that 
under no circumstances will Licensee dig in or disturb the surface of the Premises without the 
express written consent of Licensor. 

12. Licensee shall construct and maintain, at its own expense, a roadway (to end of railroad ties) and 
related roadway drainage in a manner acceptable to Licensor, and safe for use by any vehicles or 
equipment. Prior to such construction or maintenance, five (5) days advance notice must be 
given to Licensor's Roadmaster Aaron Whitney at 337-572-2502. 

13. Licensee agrees to keep any Crossing gates or barriers (constructed as per the Plans at1ached to 
the Construction and Maintenance Agreement as Exhibit B), closed and securely fastened, 
except when being opened to allow access upon said rail corridor. 

14. While this Agreement is personal to Licensee, it is recognized that there is a possibility of the 
Crossmg being used by unauthorized persons. Licensee agrees that it will take all reasonable 
actions necessary to prevent the unauthorized use of the Crossing and that, for purposes of this 
agreement, any unauthorized users of the Crossing shall be deemed trespassers 

15. Licensee shall, at its sole cost and expense, perform all activities on and about the Crossing in 
such a manner as not at any time to be a source of danger to or interference with the existence or 
use of present or future tracks, roadbed or property of Licensor, or the safe operation and 
activities of Licensor. If ordered to cease using the Crossing at any time by Licensor's personnel 
due to any hazardous condition, Licensee shall immediately do so. Notwithstanding the foregoing 
right of Licensor, the parties agree that Licensor has no duty or obligation to monitor Licensee's 
use of the Crossing to determine the safe nature thereof, it being solely Licensee's responsibility 
to ensure that Licensee's use of the Crossing. Neither the exercise nor the failure by Licensor to 
exercise any rights granted in this Section will alter the liability allocation provided by this 
Agreement. 

LIABILITY 

16. Licensee hereby waives, releases, indemnifies, defends and holds harmless Licensor for all 
judgments, awards, claims, demands, and expenses (including attorneys' fees) , for injury or 
death to all persons, including the Licensor' and Licensee's officers and employees, and for loss 
and damage to property belonging to ahy person, arising in any manner from: 

(i) this agreement, including, without limitation, its environmental provisions, 

(ii) any rights or interests granted pursuant to this agreement, 

(iii) licensee's occupation and use of the premises, or 

(iv) any act or omission of licensee or licensee's officers, agents, invitees, employees, or 
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Law Department Approved Tracking It: 

contractors, or anyone directly or indirectly employed by any of them, or anyone they control or 
exercise control over. 

THE LIABILITY ASSUMED BY LICENSEE WILL NOT BE AFFECTED BY THE FACT, IF IT IS 
A FACT, THAT THE DESTRUCTION, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY 
OR CONTRIBUTED TO BY THE NEGLIGENCE OF LICENSOR, ITS RESPECTIVE AGENTS, 
SERVANTS, EMPLOYEES OR OTHERWISE, EXCEPT TO THE EXTENT THAT SUCH 
CLAIMS ARE PROXIMATELY CAUSED BY THE INTENTIONAL MISCONDUCT OR GROSS 
NEGLIGENCE OF LICENSOR. THE INDEMNIFICATION OBLIGATION ASSUMED BY 
LICENSEE INCLUDES ANY CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST 
LICENSOR UNDER THE FEDERAL EMPLOYEE'S LIABILITY ACT, INCLUDING CLAIMS FOR 
STRICT LIABILITY UNDER THE SAFETY APPLIANCE ACT OR THE LOCOMOTIVE 
INSPECTION ACT, WHENEVER SO CLAIMED. 

Licensor further agrees, at its expense, in the name and on bet1alf of Licensor, that it will adjust 
and settle all claims made against Licensor and will., at Licensor's discretion, appear and defend 
any suits or actions of law or in equity brought against Licensor, on any claim or cause of action 
arising or growing out of or in any manner connected with any liability assumed by Licensee 
under this Agreement for which Licensor is liable or are alleged to be liable. Licensor will give 
notice to Licensee, in writing, of the receipt or dependency of such claims and thereupon 
Licensee must proceed to adjust and handle to a conclusion such claims, and in the event of a 
suit being brought against Licensor, Licensor may forward summons and complaint or other 
process in connection therewith to Licensee, and Licensee, at Licensor's discretion, must defend, 
adjust, or settle such suits and protect, indemnify, and save harmless Licensor from and against 
all damages, judgments, decrees, attorhey's fees, costs, and expenses growing out of or resulting 
from or incident to any such claims or suits. However, Licensee's responsibility to pay any 
damages, verdicts, judgments, orders, decrees, attorney's fees, costs, or expenses shall be 
reduced to the extent that Licensor's untimeliness in notifying Licensee of said claims or suits has 
exacerbated the amount of the liability or caused the loss of a defense thereto. 

Licensee must include coverage for the above described indemnity in the insurance policies 
required by this Agreement, and Licensee's obligation to defend and indemnify Licensor for 
liabilities arising from the negligence of Licensor shall be strictly limited by the amount and terms 
of coverage of the Licensee's required Insurance. 

In addition to any other provision of this Agreement, in the event that all or any portion of this 
Article shall be deemed to be inapplicable for any reason, including without limitation as a result 
of a decision of an applicable court, legislative enactment or regulatory order, the parties agree 
that this Article shall be interpreted as requiring Licensee to indemnify the Railroad Parties to the 
fullest extent permitted by applicable law. THROUGH THIS AGREEMENT THE PARTIES 
EXPRESSLY INTEND FOR LICENSEE TO INDEMNIFY LICENSOR FOR THE LICENSOR'S 
ACTS OF NEGLIGENCE. 

It is mutually understood and agreed that the assumption of liabilities and indemnification 
provided for in this Agreement survive any termination of this Agreement. 

PERSONAL PROPERTY WAIVER 

17. ALL PERSONAL PROPERTY, INCLUDING, BUT NOT LIMITED TO, FIXTURES, EQUIPMENT, 
OR RELATED MATERIALS UPON THE PREMISES WILL BE AT THE RISK OF LICENSEE 
ONLY, AND NO INDEMNITEE WILL SE LIABLE FOR ANY DAMAGE THERETO OR THEFT 
THEREOF. 
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INSURANCE 

18. Licensee shall, at its sole cost and expense, procure and maintain during the life of this 
Agreement the following insurance coverage: 

A. Commercial General Liability insurance. This insurance must contain broad form 
contractual liability with a combined sing le limit of a minimum of $5,000,000 each 
occurrence and an aggregate limit of at least $10,000,000 but in no event less than the 
amount otherwise carried by Cohtractor. Coverage must be purchased on a post 1998 
ISO occurrence form or equivalent and include coverage for, but not limited, to the 
following: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 

This policy must also contain the following endorsements, which must be indicated on the 
certificate of insurance: 

• It is agreed that any workers' compensation exclusion does not apply to Railway 
payments related to the Federal Employers Liability Act or a Railroad Wage 
Continuation Program or similar programs and any payments made are deemed 
not to be either payments made or obligations assumed under any Workers 
Compensation, disability benefits, or unemployment compensation law or similar 
law. 

• The definition of insured contract must be amended to remove any exclusion or 
other limitation for any Work being done within 25 feet of Railway property. 

• Any exclusions related to the explosion, collapse and underground hazards must 
be removed. 

No other endorsements limiting coverage as respects obligations under this Agreement 
may be included on the policy. 

B. Business Automobile Insurance. This insurance must contain a combined single limit of 
at least $1 ,000,000 per occurrence, and include coverage for, but not limited to the 
following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

C. Workers Compensation and Employers Liability insurance including coverage for, but not 
limited to: 

• Contractor's statutory liability under the worker's compensation laws of the 
state(s) in which the Work is to be performed. If optional under State law, the 
insurance must cover all employees anyway. 

• Employers' Liability (Part B) with limits of at least $500,000 each accident. 
$500,000 by disease policy limit, $500,000 by disease each employee. 

D. Railroad Protective Liability insurance naming only the Railway as the Insured with 
coverage of at least $5,000,000 per occurrence and $10,000,000 in the aggregate. The 
policy Shall be issued on a standard ISO form CG 00 35 ; 0 93 and include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 
93) 

• Endorsed to include the Limited Seepage and Pollution Endorsement. 
• Endorsed to include Evacuation Expense Coverage Endorsement. 
• No other endorsements restricting coverage may be added. 
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• The original policy must be provided to the Railway prior to performing any work 
or services under this Agreement 

In lieu of providing a Railroad Protective Liability Policy, the Contractor may participate in 
Railway's Blanket Railroad Protective Liability Insurance Policy available to Contractor. 
Questions regarding procurement of the Railroad Protective Liability Insurance should be 
directed to Rosa Martinez at Marsh, USA, 214-303-8519. 

Other Requirements: 

All policies (applying to coverage listed above) must not contain an exclusion for punitive 
damages and certificates of insurance must reflect that no exclusion exists. 

Contractor's Workers Compensation Insurer, through the terms of the policy or policy 
endorsement, waive its right of subrogation against Railroad for all claims and suits and 
contractor agrees to waive its right of recovery against Railroad for all claims and suits. 

Contractor's insurance policies through policy endorsement, must include wording which states 
that the policy will be primary and non-contributing with respect to any insurance carried by 
Railway. The certificate of insurance must reflect that the above wording is included in evidenced 
policies. 

All policy(ies) required above (excluding Workers Compensation and if applicable, Railroad 
Protective) must include a severability of Interest endorsement and Railway must be named as an 
additional insured with respect to work performed under this agreement. Severability of interest 
and naming Railway as additional insured must be indicated on the certificate of insurance. 

Contractor is not allowed to self-insure Without the prior written consent of Railway. If granted by 
Railway, any deductible, self-insured retention or other financial responsibility for claims must be 
covered directly by Contractor in lieu of insurance. Any and all Railway liabilities that would 
otherwise, in accordance with the provisions of this Agreement, be covered by Contractor's 
insurance will be covered as if Contractor elected not to include a deductible, self-insured 
retention or other financial responsibility for claims. 

Prior to commencing the Work, Contractor must furnish to Railway an acceptable certificate(s) of 
insurance including an original signature of the authorized representative evidencing the required 
coverage, endorsements, and amendments. The policy(ies) must contain a provision that 
obligates the insurance company(ies) issuing such policy(ies) to notify Railway in writing at least 
30 days prior to any cancellation, non-renewal, substitution or material alteration. This 
cancellation provision must be indicated on the certificate of insurance. Upon request from 
Railway, a certified duplicate original of 8hy required policy must be furnished. Contractor should 
send the certificate(s) to the following address: 

Ebix BPO 
PO Box 12010-BN 
Hemet. CA 92546-8010 
Fax number: 951-652-28i32 
Email: bnsf@ebix.com 

Any insurance policy must be written by a reputable insurance company acceptable to Railway or 
with a current Best's Guide Rating of A= and Class VII or better, and authorized to do business in 
the state(s) in which the service is to be ptovided. 
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Contractor represents that the insurance requirements under this Agreement have been 
thoroughly reviewed by Contractor's insurance agent(s)/broker(s), who have been instructed by 
Contractor to procure the insurance coverage required by this Agreement. Allocated Loss 
Expense must be in addition to all policy limits for coverages referenced above. 

If any portion of the operation is to be subcontracted by Contractor, Contractor must require that 
the subcontractor provide and maintain the insurance coverages set forth herein, naming Railway 
as an additional insured, and requiring that the subcontractor release, indemnify, defend, and 
hold harmless Railway to the same extent and under the same terms, limitations, and conditions 
as contractor is required to release, indemnify, defend, and hold harmless Railway herein. 

Failure to provide evidence as required by this section will entitle, but not require, Railway to stop 
work until the required insurance has been obtained by the appropriate contractor or 
subcontractor, and provided to and accepted by Railway. Acceptance of a certificate that does 
not comply with this section will not operate as a waiver of Contractor's obligations hereunder. 

The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor will 
not be deemed to release or diminish the liability of Contractor. Damages recoverable by Railway 
will not be limited by the amount of the required insurance coverage. 

For purposes of this section, Railway means "Burlington Northern Santa Fe Corporation", "BNSF 
RAILWAY COMPANY" "UNION PACIFIC RAILROAD COMPANY" and the subsidiaries, 
successors, assigns and affiliates of each. 

In lieu of providing a Railroad Protective Liability Policy. Licensee may participate in Licensor's 
Blanket Railroad Protective Liability Insurance Policy available to Licensee or its contractor. The 
limits of coverage are the same as above. The cost is $ _ __ _ 

o I elect to participate in Licensor's Blanket Policy; 

o I elect not to participate in Licensor's Blanket Policy. 

ENVIRONMENTAL 

19. (a) Licensee shall strictly comply with all federal, state and local environmental laws and 
regulations in its use of the Premises, including, but not limited to, the Resource 
Conservation and Recovery Act, as amended (RCRA), the Clean Water Act, the Oil 
Pollution Act, the Hazardous Materials Transportation Act, CERCLA (collectively referred 
to as the "Environmental Laws"). Licensee shall not maintain a treatment, storage, 
transfer or disposal facility, or underground storage tank, as defined by Environmental 
Laws on the Premises. Licensee shall not release or suHer the release of oil or 
hazardous substances, as defined by Environmental Laws on or about the Premises. 

(b) Licensee shall give Licensor immediate notice to Licensor's Resource Operations Center 
at {800) 832-5452 of any release of hazardous substances on or from the Premises, 
violation of Environmental Laws. or inspection or inquiry by governmental authorities 
charged with enforcing Environmental Laws, with respect to Licensee's use of the 
Premises. Licensee shall use the best efforts to promptly respond to any such release 
on or from the Premises arisin~ from Grantee's use of the Premises or presence thereon. 
Licensee also shall give Licensor immediate notice of all measures undertaken on behalf 
of Licensee to investigate, retnediate, respond to or otherwise cure such release or 
violation. 

(c) In the event that Licensor has notice from Licensee or otherwise of a release or violation 
of Environmental Laws which occurred or may occur during the term of this Agreement 
arising from Grantee's use of the Premises or presence thereon, Licensor may 
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require Licensee, at Licensee's sole risk and expense, to take timely measures to 
investigate, remediate, respond to or otherwise cure such release or violation affecting 
the Premises or Licensor's right-of-way. 

(d) Licensee shall promptly report to Licensor in writing any conditions or activities upon the 
Premises known to Licensee which create a risk of harm to persons, property or the 
environment and to the extent such conditions or activities arise from Grantee's use of 
the Premises shall take whatever action is necessary to prevent injury to persons or 
property arising out of such conditions or activities; provided, however, that Licensee's 
reporting to Licensor shall not relieve Licensee of any obligation whatsoever imposed on 
it by this Agreement. Licensee shall promptly respond to Licensor's request for 
information regarding said condillons or activities. 

DEFAULT 

20. If default shall be made in any of the covenants or agreements of Licensee contained in this 
document, Licensor may, at its option, preclude Licensee from using the Crossing until the default 
is remedied. Any waiver by Licensor of any default or defaults shall not constitute a waiver of its 
rights under this Agreement for any subsequent default or defaults, nor shall any such waiver in 
any way affect Licensor's ability to enforce any Section of this Agreement. The remedy set forth 
in this Section 19 shall be in addition to, and not in limitation of, any other remedies that Licensor 
may have at law or in equity. 

TERMINATION 

21. This Agreement shall immediately terminate on the expiration of the Term hereof as set forth 
above. This License may be terminated by Licensee upon execution of Licensor's Mutual 
Termination Letter Agreement then in effect. Upon expiration of the time specified in such notice, 
this License and all rights of Licensee shall absolutely cease. 

22. If Licensee fails to surrender to Licensor the Premises, upon any termination of this Agreement, 
all liabilities and obligations of Licensee hereunder shall continue in effect until the Premises are 
surrendered. Termination shall not release Licensee from any liability or obligation, whether of 
indemnity or otherwise, resulting from any events happening prior to the date of termination. 

ASSIGNMENT 

23. Neither Licensee, nor the heirs, legal representatives, successors or assigns of Licensee, nor any 
subsequent assignee, shall assign or transfer this Agreement or any interest herein, without the 
prior written consent and approval of Licensor, which may be withheld in Licensor's sole 
discretion. 

NOTICES 

24. Any notice required or permitted to be given hereunder by one party to the other shall be in 
writing and the same shall be given and shall be deemed to have been served and given if (i) 
placed in the United States mail, certified, return receipt requested, or (ii) deposited into the 
custody of a nationally recognized overnight delivery service, addressed to the party to be notified 
at the address for such party specified below, or to such other address as the party to be notified 
may designate by giving the other party no less than thirty (30) days' advance written notice of 
such change in address. 

If to Licensor: Staubach Global Services - RR, Inc. 
3017 Lou Menk Drive, Suite 100 
Fort Worth, TX 76131 
Attn: Licenses/Permits 
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with a copy to: 

If to Licensee: 

SURVIVAL 

BNSF Railway Company 
2500 Lou Menk Dr. - AOB3 
Fort Worth, TX 76131 
Attn: Senior Manager Real Estate 

Tracking #: 

25. Neither termination nor expiration will release either party from any liability or obligation under this 
Agreement, whether of indemnity or otherwise, resulting from any acts, omissions or events 
happening prior to the date of terminatioh or expiration, or, if later, the date when the Premises 
are restored to its condition as of the EHective Date. 

RECORDATION 

26. It is understood and agreed that this Agreement shall not be placed on public record. 

APPLICABLE LAW 

21. All questions concerning the interpretation or application of provisions of this Agreement shall be 
decided according to the substantive laws of the State of Louisiana without regard to conflicts of 
law provisions. 

SEVERABILITY 

28. To the maximum extent possible, each provision of this Agreement shall be interpreted in such 
manner as to be effective and valid under applicable law, but if any provision of this Agreement 
shall be prohibited by, or held to be Invalid under, applicable law, such provision shall be 
ineffective solely to the extent of such prohibition or invalidity, and this shall not invalidate the 
remainder of such provision or any other provision of this Agreement. 

MISCELLANEOUS 

29. In the event that Licensee consists of two or more parties, all the covenants and agreements of 
Licensee herein contained shall be tlie joint and several covenants and agreements of such 
parties. 

30. The waiver by Licensor of the breach of any provision herein by Licensee shall in no way impair 
the right of Licensor to enforce that provision for any subsequent breach thereof. 

Staubach Global Services- RR, Inc. is acting as representative for BNSF Railway Company. 

[Remainder of page intentionally left blank] 
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IN WITNESS WHEREOF, this License has been duly executed, in duplicate, by the parties hereto as of 
the day and year first above written. 

By: 

BNSF RAILWAY COMPANY 

Staubach Global Services - RR, Inc., its Attorney in Fact 
3017 Lou Menk Drive, Suite 100 
Fort Worth. TX 76131 

Title: Robert Harder- Associate Director National Accounts 

By: 
Title: 
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FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT H-2 
AGREEMENT FOR PERPETUAL PRIVATE CROSSING 



Law Department Approved 

AGREEMENT FOR PERPETUAL PRIVATE CROSSING 
(Office of Coastal Protection and Restoration) 

Tracking#: 

THIS AGREEMENT ("Agreement"), made this day of , 2011, 
("Effective Date") by and between BNSF RAILWAY COMPANY. a Delaware corporation (hereinafter 
called "Licensor") and OFFICE OF COASTAL PROTECTION AND RESTORATION (hereinafter called 
the "Licensee"). 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties agree to the 
following: 

GENERAL 

1. Licensor hereby grants Licensee a non-exclusive license, subject to all rights, interests, estates of 
third parties, including, without limitation, any leases, licenses, easements, liens, or other 
encumbrances, and upon the terms and conditions set forth below, to construct, maintain, and 
use in strict accordance with the drawings and specifications approved by Licensor as part of 
Licensee's application process ("the Drawings and Specifications") an at-grade crossing, 32 feet 
wide ("Crossing"), across the rail corridor of Licensor at or near Licensor's station of • 
Parish of St. Charles, State of Louisiana, Line Segment 1281, Mile Post 19.43, at the location and 
in the manner shown upon the plat of survey, last dated June 3, 2011, marked "Exhibit A," 
attached hereto made a part hereof ("Premises") for the purposes of accessing property adjacent 
to Licensor's rail corridor for levee, floodwall. and floodgate construction, operation. and 
maintenance purposes, in accordance with the Construction and Maintenance Agreement 
between the parties hereto dated • 2011 ("the Construction and Maintenance 
Agreement" or "C&M Agreement"). For convenience, said Crossing, including crossing surface 
and all appurtenances thereto between the ends of railroad ties, cattle guards, farm gates or 
barriers, drainage facilities, traffic signs or devices, identification signs approved by Licensor, 
whistling posts, or other appurtenances, if any, are hereinafter collectively referred to as the 
"Crossing." 

2. Licensee shall not disturb any improvements of Licensor or Licensor's existing lessees, licensees, 
easement beneficiaries or lien holders, if any, or interfere with the use of such improvements. 

3. It is expressly stipulated that the Crossing is to be a strictly private one. to be solely used for the 
purpose set forth in Section 1 above and is not intended for and shall not be for public use. The 
Licensee, without expense to Licensor, will take any and all necessary action to preserve the 
private character of the Crossing and prevent its use as a public road. 

4. In case of the eviction of Licensee by anyone owning or claiming title to or any interest in the 
Premises or the Crossing, Licensor shall not be liable to refund Licensee any compensation paid 
in relation hereto or for any damage Licensee sustains in connection therewith. 

5. Any contractors or subcontractors performing work on the Premises or the Crossing, or entering 
the Premises on behalf of Licensee, shall be deemed agents of Licensee for purposes of this 
Agreement. 

6. This Agreement shall commence on the Effective Date and shall continue perpetually unless 
Grantee abandons or permanently ceases to use the Premises for the Easement Purposes, as 
set forth in the Easement Agreement between the parties hereto. 
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COMPENSATION 

7. Licensee agrees to pay to Licensor from time to time within thirty (30) days after bills are 
rendered therefor the entire cost of maintaining the Crossing, including, but not limited to the 
expense incurred by Licensor resulting from the necessity to remove and replace the Crossing in 
connection with resurfacing or maintaining Licensor's right of way and tracks including but not 
limited to the furnishing of Licensor's Flagman and any vehicle rental costs incurred. The cost of 
flagger services provided by the Licensor, when deemed necessary by the Licensor's 
representative, will be borne by the Licensee. The estimated cost for one (1) flagger is $800.00 
for an eight (8) hour basic day with time and one-half or double time for overtime, rest days and 
holidays. The estimated cost for each flagger includes vacation allowance, paid holidays, 
Licensor and unemployment insurance, public liability and property damage insurance, health 
and welfare benefits, transportation, meals, lodging and supervision. Negotiations for Licensor 
labor or collective bargaining agreements and rate changes authorized by appropriate Federal 
authorities may increase actual or estimated flagging rates. The flagging rate in effect at the time 
of performance by the Contractor hereunder will be used to calculate the actual costs of flagging 
pursuant to this paragraph. 

8. Licensee agrees to pay to Licensor the entire cost of constructing, installing, performing, 
maintaining, repairing, renewing, and replacing any cattle guards, farm gates or barriers, track 
drainage facilities, traffic signs or devices, whistle posts, stop signs or other appurtenances 
shown on Exhibit B to the C&M Agreement, or any such appurtenances or warning signs and 
devices that may subsequently be required to be upgraded by Licensor, by law, by change of 
volume and nature of vehicular traffic, or by any public authority having jurisdiction. The Licensee 
is also responsible for notifying Licensor in writing of any need for upgrading the vehicular traffic 
control devices or signs at or near the Crossing, since the Licensee is most knowledgeable 
concerning the volume and nature of the vehicular traffic. In addition, Licensee shall notify 
Licensor if any significant change in volume or nature of traffic at the Crossing. 

COMPLIANCE WITH LAWS 

9. (a) Licensee shall observe and comply with any and all laws, statutes, regulations, 
ordinances, orders, covenants, restrictions, or decisions of any court of competent 
jurisdiction ("Legal Requirements") relating to the construction, maintenance, and use of 
the Crossing and the use of the Premises. 

(b) Prior to entering the Premises, Licensee shall and shall cause its contractor to comply 
with all Licensor's applicable safety rules and regulations, a copy of which shall be 
provided upon request. Prior to commencing any work on the Premises, Licensee shall 
complete and shall require its contractor to complete the safety training program at the 
Licensor's Internet Website "contractororientation.com". This training must be completed 
no more than one year in advance of Licensee's entry on the Premises. 

RIGHT OF LICENSOR TO USE 

10. Licensor excepts and reserves the right, to be exercised by Licensor and any other parties who 
may obtain written permission or authority from Licensor: 

(a) to maintain, renew, use, operate, change, modify and relocate any existing pipe, power, 
communication lines and appurtenances and other facilities or structures of like character 
upon, over, under or across the Premises; 

(b) to construct, maintain, renew, use, operate, change, modify and relocate any tracks or 
additional facilities or structures upon, over, under or across the Premises; or 

(c) to use the Premises in any manner as the Licensor in its sole discretion deems 
Form 432; Rev. 04/26/05 
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appropriate, provided Licensor uses all commercially reasonable efforts to avoid material 
interference with the use of the Premises by Licensee for the purpose specified in 
Section 1 above. 

The foregoing notwithstanding, no right reserved hereby may be exercised so as to interfere 
materially with the effectiveness or operation of the Improvements in accordance with the C&M 
Agreement, without the prior express written approval of Grantee, such approval not to be 
unreasonably withheld. 

LICENSEE'S OPERATIONS 

11. Licensee, at its own expense, shall keep the rail flange ways of said Crossing clear of all snow, 
dirt, or any other obstructions whatsoever, which may accumulate by virtue of vehicles, 
equipment, or machinery crossing thereover or otherwise operated by Licensee or its agents, and 
shall remove and keep removed any vegetation along the rail corridor on each side of the 
crossing so that the motorists' line of sight to approaching trains is not impaired or obstructed by 
vegetation. 

12. It is specifically understood that cables, pipelines, and other electric and/or fiber optic 
transmission lines may be on, about, along, or under the Premises and Licensee agrees that 
under no circumstances will Licensee dig in or disturb the surface of the Premises without the 
express written consent of Licensor. 

13. Licensee shall construct and maintain, at its own expense, a roadway (to end of railroad ties) and 
related roadway drainage in a manner acceptable to Licensor, and safe for use by any vehicles or 
equipment. Prior to such construction or maintenance, five (5) days advance notice must be 
given to Licensor's Roadmaster Aaron Whitney at 337-572-2502. 

14. Licensee agrees to keep any Crossing gates or barriers (constructed as per the Plans attached to 
the Construction and Maintenance Agreement as Exhibit B), closed and securely fastened, 
except when being opened to allow access upon said rail corridor. 

15. While this Agreement is personal to Licensee, it is recognized that there is a possibility of the 
Crossing being used by unauthorized persons. Licensee agrees that it will take all reasonable 
actions necessary to prevent the unauthorized use of the Crossing and that, for purposes of this 
agreement, any unauthorized users of the Crossing shall be deemed trespassers 

16. Licensee shall, at its sole cost and expense, perform all activities on and about the Crossing in 
such a manner as not at any time to be a source of danger to or interference with the existence or 
use of present or future tracks, roadbed or property of Licensor, or the safe operation and 
activities of Licensor. If ordered to cease using the Crossing at any time by Licensor's personnel 
due to any hazardous condition, Licensee shall immediately do so. Notwithstanding the foregoing 
right of Licensor, the parties agree that Licensor has no duty or obligation to monitor Licensee's 
use of the Crossing to determine the safe nature thereof, it being solely Licensee's responsibility 
to ensure that Licensee's use of the Crossing. Neither the exercise nor the failure by Licensor to 
exercise any rights granted in this Section will alter the liability allocation provided by this 
Agreement. 

17. Upon termination of this Agreement, Licensor may remove the Crossing and restore the rail 
corridor to the condition as of the Effective Date of this Agreement at Licensee's sole cost and 
expense and without incurring any liability to the Licensee. Licensee shall within twenty {20) days 
after bill is rendered therefor, reimburse Licensor for all costs and expenses, which Licensor may 
incur in connection therewith. 
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LIABILITY 

18. a. As a major inducement and in consideration of the servitude and perm1ss1on herein 
granted, and without limitation of any other provision herein, Licensee agrees, to the 
extent permitted under state law, to indemnify, defend, and hold harmless Licensor from 
any Liability which is due to or arises from: 

(i) the obligations of Licensee pursuant to this agreement, including, without 
limitation, its environmental provisions, 

(ii) the use of any rights or interests granted pursuant to this agreement, 

(iii) Licensee's occupation and use of the premises, caused by or contributed by 
Licensee or Licensee's officers, agents, invitees, employees, or contractors, or 
anyone directly or indirectly employed by any of them, or anyone they control or 
exercise control over, or 

(iv) any act or omission of licensee or licensee's officers, agents, invitees, 
employees, or contractors, or anyone directly or indirectly employed by any of 
them, or anyone they control or exercise control over. 

b. For purposes of this section, the term "Liability" shall include: 

(i) costs and loss associated with the necessity of repairing or replacing any 
property of Licensor or others damaged or destroyed in connection with the 
performance of any work under this Agreement by or on behalf of Licensee; and 

(ii) all judgments, awards, claims, demands, and expenses (including attorneys' 
fees), for injury or death to all persons, including the officers and employees of 
Licensor, Licensee and its contractors, and for loss and damage to property 
belonging to any person (including, without limitation, environmental damage). 

c. Nothing herein shall be construed as indemnifying or holding Licensor harmless against a 
Liability to the extent proximately caused by: (i) Licensor's own negligence or that of its 
agents, employees, contractors, successors, assigns and transferees; or (ii) a hurricane, 
storm surge, or other natural disaster. In addition, Licensee shall have no obligation to 
indemnify or hold harmless Licensor for any train delay or other operational interruptions 
caused by the closure of the Closure Structure, provided that the Closure Structure is 
operated in compliance with the Standards for Closure Structure Operation attached to 
the C&M Agreement as Exhibit I. 

d. THE INDEMNIFICATION OBLIGATION ASSUMED BY LICENSEE SHALL INCLUDE 
ANY CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST LICENSOR UNDER 
THE FEDERAL EMPLOYER'S LIABILITY ACT OR STATE BASED WORKERS' 
COMPENSATION LAWS AND REGULATIONS ARISING FROM THE MATTERS 
LISTED IN SUBPARAGRAPH (a) ABOVE; INCLUDING CLAIMS FOR STRICT 
LIABILITY UNDER THE SAFETY APPLIANCE ACT OR THE LOCOMOTIVE 
INSPECTION ACT, THE OCCUPATIONAL HEALTH AND SAFETY ACT, THE 
RESOURCE CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR STATE OR 
FEDERAL STATUTE, WHENEVER SO CLAIMED. 

e. In addition, to the extent permitted under state law, the Licensee agrees to release 
Licensor from any claims arising from the matters listed in Subparagraph (a) above 
which Licensee or any of its employees, contractors, agents or invitees could otherwise 
assert against Licensor. However, nothing herein shall be construed as releasing 
Licensor from any claims to the extent proximately caused by its own negligence or that 
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of its agents, employees, contractors, successors, assigns and transferees. 

f. Licensee agrees, at its expense, in the name and on behalf of Licensor, to defend, adjust 
and/or settle all claims made against Licensor, and, at Licensor's discretion, to appear 
and defend any suits or actions, whether at law or in equity, brought against Licensor on 
any claim or cause of action arising or growing out of or in any manner connected with 
any indemnity to Licensor by Licensee under this Agreement. Licensor shall promptly 
give notice to Licensee, in writing, of the receipt or pendency of suits or claims and 
thereupon Licensee shall proceed to adjust and handle to a conclusion such claims, and 
in the event of a suit being brought against Licensor, Licensor may forward summons and 
complaint or other process in connection therewith to Licensee, and Licensee, at 
Licensor's discretion, agrees to defend, adjust, and/or settle such suits and protect, 
indemnify, and save harmless Licensor from and against all damages, verdicts, 
judgments, orders, decrees, attorney's fees, costs, and expenses growing out of or 
resulting from or incident to any such claims or suits. However, Licensee's responsibility 
to pay any damages, verdicts, judgments, orders, decrees, attorney's fees, costs, or 
expenses shall be reduced to the extent Licensor's untimeliness in notifying Licensee of 
said claims or suits has exacerbated the amount of the liability or caused the loss of a 
defense thereto. 

g. In addition to any other provision of this Agreement, in the event that all or any portion of 
this Section shall be deemed to be inapplicable for any reason, including without 
limitation as a result of a decision of an applicable court, legislative enactment or 
regulatory order, the parties agree that this Section shall be interpreted as requiring 
Licensee to indemnify Licensor to the fullest extent permitted by applicable law. 

h. It is mutually understood and agreed that the assumption of liabilities and indemnification 
provided for in this Agreement shall survive any termination of this Agreement. 

PERSONAL PROPERTY WAIVER 

19. ALL PERSONAL PROPERTY, INCLUDING, BUT NOT LIMITED TO, FIXTURES, EQUIPMENT, 
OR RELATED MATERIALS UPON THE PREMISES WILL BE AT THE RISK OF LICENSEE 
ONLY, AND NO INDEMNITEE WILL BE LIABLE FOR ANY DAMAGE THERETO OR THEFT 
THEREOF. 

INSURANCE 

20. Licensee shall, at its sole cost and expense, procure and maintain during the life of this 
Agreement the following insurance coverage: 

A. Commercial General Liability insurance. This insurance must contain broad form 
contractual liability with a combined single limit of a minimum of $5,000,000 each 
occurrence and an aggregate limit of at least $10,000,000 but in no event less than the 
amount otherwise carried by Licensee. Coverage must be purchased on a post 1998 
ISO occurrence form or equivalent and include coverage for, but not limited, to the 
following: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 

This policy must also contain the following endorsements, which must be indicated on the 
certificate of insurance: 

• It is agreed that any workers' compensation exclusion does not apply to Licensor 
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payments related to the Federal Employers Liability Act or a Railroad Wage 
Continuation Program or similar programs and any payments made are deemed 
not to be either payments made or obligations assumed under any Workers 
Compensation, disability benefits, or unemployment compensation law or similar 
law. 

• The definition of insured contract must be amended to remove any exclusion or 
other limitation for any work being done within 25 feet of Licensor property. 

No other endorsements limiting coverage as respects obligations under this Agreement 
may be included on the policy. 

B. Business Automobile Insurance. This insurance must contain a combined single limit of 
at least $1,000,000 per occurrence, and include coverage for, but not limited to the 
following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

C. Workers Compensation and Employers Liability insurance including coverage for, but not 
limited to: 

• Licensee's statutory liability under the worker's compensation laws of the state(s) 
in which the work is to be performed. If optional under State law, the insurance 
must cover all employees anyway. 

• Employers' Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

D. Railroad Protective Liability insurance naming only the Licensor as the Insured with 
coverage of at least $5,000,000 per occurrence and $10,000,000 in the aggregate. The 
policy Shall be issued on a standard ISO form CG 00 35 10 93 and include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 
93) 

• Endorsed to include the Limited Seepage and Pollution Endorsement. 
• Endorsed to include Evacuation Expense Coverage Endorsement. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to the Licensor prior to performing any work 

or services under this Agreement 

In lieu of providing a Railroad Protective Liability Policy, the Licensee may participate in 
Licensor's Blanket Railroad Protective Liability Insurance Policy available to Licensee. 
Questions regarding procurement of the Railroad Protective Liability Insurance should be 
directed to Rosa Martinez at Marsh, USA, 214-303-8519. 

Other Requirements: 

Licensee's Workers Compensation insurer, through the terms of the policy or policy endorsement, 
waive its right of subrogation against Railroad for all claims and suits and Licensee agrees to 
waive its right of recovery against Railroad for all claims and suits. 

Licensee's insurance policies through policy endorsement, must include wording which states 
that the policy will be primary and non-contributing with respect to any insurance carried by 
Licensor. The certificate of insurance must reflect that the above wording is included in 
evidenced policies. 

All policy(ies) required above (excluding Workers Compensation and if applicable, Railroad 
Protective) must include a severability of interest endorsement and Licensor must be named as 
an additional insured with respect to work performed under this agreement. Severability of 
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interest and naming Licensor as additional insured must be indicated on the certificate of 
insurance. 

Licensee is not allowed to self-insure without the prior written consent of Licensor. If granted by 
Licensor, any deductible, self-insured retention or other financial responsibility for claims must be 
covered directly by Licensee in lieu of insurance. Any and all Licensor liabilities that would 
otherwise, in accordance with the provisions of this Agreement, be covered by Licensee's 
insurance will be covered as if Licensee elected not to include a deductible, self-insured retention 
or other financial responsibility for claims. 

Prior to commencing the Work, Licensee must furnish to Licensor an acceptable certificate(s) of 
insurance including an original signature of the authorized representative evidencing the required 
coverage, endorsements, and amendments. The policy(ies) must contain a provision that 
obligates the insurance company(ies) issuing such policy(ies) to notify Licensor in writing at least 
30 days prior to any cancellation, non-renewal, substitution or material alteration. This 
cancellation provision must be indicated on the certificate of insurance. Upon request from 
Licensor, a certified duplicate original of any required policy must be furnished. Licensee should 
send the certificate(s) to the following address: 

Ebix BPO 
PO Box 12010-BN 
Hemet. CA 92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

Any insurance policy must be written by a reputable insurance company acceptable to Licensor 
or with a current Best's Guide Rating of A- and Class VII or better, and authorized to do business 
in the state(s) in which the service is to be provided. 

Licensee represents that the insurance requirements under this Agreement have been thoroughly 
reviewed by Licensee's insurance agent(s)/broker(s), who have been instructed by Licensee to 
procure the insurance coverage required by this Agreement. Allocated Loss Expense must be in 
addition to all policy limits for coverages referenced above. 

If any portion of the operation is to be contracted by Licensee, Licensee must require that the 
contractor provide and maintain the insurance coverages set forth herein, naming Licensor as an 
additional insured, and requiring that the contractor release, indemnify, defend, and hold 
harmless Licensor to the same extent and under the same terms, limitations, and conditions set 
forth on Exhibit C-2 to the C&M Agreement. 

Failure to provide evidence as required by this section will entitle, but not require, Licensor to stop 
work until the required insurance has been obtained by the appropriate Licensee or contractor, 
and provided to and accepted by Licensor. Acceptance of a certificate that does not comply with 
this section will not operate as a waiver of Licensee's obligations hereunder. 

The fact that insurance (including, without limitation, self-insurance) is obtained by Licensee will 
not be deemed to release or diminish the liability of Contractor. Damages recoverable by 
Licensor will not be limited by the amount of the required insurance coverage. 

For purposes of this section, Licensor means "Burlington Northern Santa Fe Corporation", "BNSF 
RAILWAY COMPANY," "UNION PACIFIC RAILROAD COMPANY" and the subsidiaries, 
successors, assigns and affiliates of each. 
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ENVIRONMENTAL 

21. (a) Licensee shall strictly comply with all federal, state and local environmental laws and 
regulations in its use of the Premises, including, but not limited to, the Resource 
Conservation and Recovery Act, as amended (RCRA), the Clean Water Act, the Oil 
Pollution Act, the Hazardous Materials Transportation Act, CERCLA (collectively referred 
to as the "Environmental Laws"). Licensee shall not maintain a treatment, storage, 
transfer or disposal facility, or underground storage tank, as defined by Environmental 
Laws on the Premises. Licensee shall not release or suffer the release of oil or 
hazardous substances, as defined by Environmental Laws on or about the Premises. 

(b) Licensee shall give Licensor immediate notice to Licensor's Resource Operations Center 
at (800) 832-5452 of any release of hazardous substances on or from the Premises, 
violation of Environmental Laws, or inspection or inquiry by governmental authorities 
charged with enforcing Environmental Laws, with respect to Licensee's use of the 
Premises or presence thereon. Licensee shall use the best efforts to promptly respond 
to any such release on or from the Premises arising from Grantee's use of the Premises. 
Licensee also shall give Licensor immediate notice of all measures undertaken on behalf 
of Licensee to investigate, remediate, respond to or otherwise cure such release or 
violation. 

(c) In the event that Licensor has notice from Licensee or otherwise of a release or violation 
of Environmental Laws which occurred or may occur during the term of this Agreement 
arising from Grantee's use of the Premises or presence thereon, Licensor may require 
Licensee, at Licensee's sole risk and expense, to take timely measures to investigate, 
remediate, respond to or otherwise cure such release or violation affecting the Premises 
or Licensor's right-of-way. 

{d) Licensee shall promptly report to Licensor in writing any conditions or activities upon the 
Premises known to Licensee which create a risk of harm to persons, property or the 
environment and to the extent such conditions or activities arise from Grantee's use of 
the Premises shall take whatever action is necessary to prevent injury to persons or 
property arising out of such conditions or activities; provided, however, that Licensee's 
reporting to Licensor shall not relieve Licensee of any obligation whatsoever imposed on 
it by this Agreement. Licensee shall promptly respond to Licensor's request for 
information regarding said conditions or activities. 

DEFAULT 

22. If default shall be made in any of the covenants or agreements of Licensee contained in this 
document, Licensor may, at its option, preclude Licensee from using the Crossing until the default 
is remedied. Any waiver by Licensor of any default or defaults shall not constitute a waiver of its 
rights under this Agreement for any subsequent default or defaults, nor shall any such waiver in 
any way affect Licensor's ability to enforce any Section of this Agreement. The remedy set forth 
in this Section 19 shall be in addition to, and not in limitation of, any other remedies that Licensor 
may have at law or in equity. 

TERMINATION 

23. This License may be terminated by Licensee upon execution of Licensor's Mutual Termination 
Letter Agreement then in effect. Upon expiration of the time specified in such notice, this License 
and all rights of Licensee shall absolutely cease. 

24. If Licensee fails to surrender to Licensor the Premises, upon any termination of this Agreement, 
all liabilities and obligations of Licensee hereunder shall continue in effect until the Premises are 
surrendered. Termination shall not release Licensee from any liability or obligation, whether of 
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indemnity or otherwise, resulting from any events happening prior to the date of termination. 

ASSIGNM ENT 

25. Neither Licensee, nor the heirs, legal representatives, successors or assigns of Licensee, nor any 
subsequent assignee, shall assign or transfer this Agreement or any interest herein, without the 
prior written consent and approval of Licensor, which approval shall not be unreasonably 
withheld. Notwithstanding the foregoing, Licensee may assign this Agreement and its interests 
herein to the United States Army Corps of Engineers, Coastal Protection and Restoration 
Authority, and/or St. Charles Parish, in accordance with the Construction and Maintenance 
Agreement. 

NOTICES 

26. Any notice required or permitted to be given hereunder by one party to the other shall be in 
writing and the same shall be given and shall be deemed to have been served and given if (i) 
placed in the United States mail, certified, return receipt requested, or (ii) deposited into the 
custody of a nationally recognized overnight delivery service, addressed to the party to be notified 
at the address for such party specified below, or to such other address as the party to be notified 
may designate by giving the other party no less than thirty (30) days' advance written notice of 
such change in address. 

If to Licensor: 

with a copy to: 

If to Licensee: 

SURVIVAL 

Staubach Global Services - RR, Inc. 
3017 Lou Menk Drive, Suite 100 
Fort Worth, TX 76131 
Attn: Licenses/Permits 

BNSF Railway Company 
2500 Lou Menk Dr. - AOB3 
Fort Worth, TX 76131 
Attn: Senior Manager Real Estate 

Office of Coastal Protection and Restoration 
Attn: James McMenis, P.E., Project Manager 
Office of Coastal Protection and Restoration 
P. 0 . Box 44027 
Baton Rouge, LA 70804-4027 

27. Termination will not release either party from any liability or obligation under this Agreement, 
whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior 
to the date of termination, or, if later, the date when the Premises are restored to its condition as 
of the Effective Date. 

RECORDATION 

28. It is understood and agreed that this Agreement shall not be placed on public record. 

APPLICABLE LAW 

29. All questions concerning the interpretation or application of provisions of this Agreement shall be 
decided according to the substantive laws of the State of Louisiana without regard to conflicts of 
law provisions. 

SEVERABILITY 
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30. To the maximum extent possible, each provision of this Agreement shall be interpreted in such 
manner as to be effective and valid under applicable law, but if any provision of this Agreement 
shall be prohibited by, or held to be invalid under, applicable law, such provision shall be 
ineffective solely to the extent of such prohibition or invalidity, and this shall not invalidate the 
remainder of such provision or any other provision of this Agreement. 

MISCELLANEOUS 

31. The waiver by Licensor of the breach of any provision herein by Licensee shall in no way impair 
the right of Licensor to enforce that provision for any subsequent breach thereof. 

32. In the event Licensee conveys, transfers, leases or otherwise grants a right of access and/or use 
of any interest in all or a portion of Licensee's property which is accessed by the Crossing, 
Licensee shall notify Licensor in writing of the same within thirty (30) days prior to the date of 
such conveyance, transfer, lease or grant of access and/or use, and Licensee shall cause any 
receiver or subsequent holder(s) of such an interest or right ("Holder'') to: (1) file an application 
with Licensor's outside contractor, Staubach Global Services, for use of the Crossing, which 
application may be granted or denied in Licensor's sole discretion, except that the application 
shall be granted for any granted for any conveyance or transfer to St. Charles Parish; and (2) for 
any transferee other than St. Charles Parish, upon Licensor's approval of Holder's application, 
Licensee shall cause Holder to execute Licensor's standard License Agreement then in effect for 
the use of the Crossing. Licensee may not assign or otherwise transfer, or permit the use of this 
Agreement or the Crossing by Holder without Licensor's prior written approval for the same and 
any attempt to do so shall be null and void. 

Staubach Global Services - RR, Inc. is acting as representative for BNSF Railway Company. 

[Remainder of page intentionally left blank] 
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IN WITNESS WHEREOF, this License has been duly executed, in duplicate, by the parties hereto as of 
the day and year first above written. 

By: 

BNSF RAILWAY COMPANY 

Staubach Global Services- RR, Inc., its Attorney in Fact 
3017 Lou Menk Drive, Suite 100 
Fort Worth, TX 76131 

Title: Robert Harder- Associate Director National Accounts 

By: 
Tille: 

OFFICE OF COASTAL PROTECTION 
AND RESTORATION 

450 Laurel Street, Suite 1200 
Baton Rouge, LA 70804-4027 

~_'ll.ruk 
Steve Mathies, Ph.D., Executive Director 
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CLOSURE: 

Generally. 

FLOOD CLOSURE STRUCTURE 
CONSTRUCTION AND MAINTENANCE AGREEMENT 

EXHIBIT I 
STANDARDS FOR CLOSURE STRUCTURE OPERATION 

The Closure Structure will be closed by OCPR when the National Weather Service (the "NWS") has 
issued a hurricane warning for the Greater New Orleans ("GNO") area and wind speeds in New Orleans 
reach 39 MPH (34 knots) as determined by the NWS at www.weather.gov. However, closure will not 
occur earlier than H-24, nor later than H-12, both as defined below. The OCPR or its designee will 
coordinate its efforts with Owner as detailed in the standards set forth below. All notifications to Owner 
shall be by telephone to each of the following contacts: 

BNSF Railway Joint Corridor Manager Desk: 
BNSF Railway Service Interruption Desk: 
BNSF Manager Structures: 

Timeline for Closure of Closure Structure 

(281) 350-7231 
(817) 234-2350 
(817) 807-8600 

H-72 "H-72", or landfall minus 72 hours, occurs when the NWS issues an advisory for a Saffir
Simpson category 1 or above 11Urricane ("Hurricane Event") tt1at depicts the potential 1-
3 day landfall track area on the shores of Louisiana between Morgan City and Slidell. H-
72 indicates that a Hurricane Event has the potential of affecting the GNO area within 72 
hours. At H-72, OCPR will notify Owner of Closure Structure closure preparations, and 
will begin to monitor predicted wind speeds in New Orleans, Louisiana. 

H-48 "H-48", or landfall minus 48 hours, occurs when the NWS issues a hurricane watch for 
the GNO area. At H-48, OCPR will notify Owner and update the status of Closure 
Structure preparations and operations with regard to wind speed. 

H-24 "H-24", or landfall minus 24 hours, occurs when the NWS issues a hurricane warning for 
the GNO area. At H-24, the closure of the Closure Structure is imminent and may be 
ordered by OCPR at any time between H-24 and H-12 (landfall minus 12 hours). Closure 
of the Closure Structure will be ordered shortly after the NWS predicts that wind speeds 
in New Orleans will reach 39 MPH (34 knots). after H-24. OCPR will notify Owner when 
it appears that H-24 is likely to occur shortly. OCPR will provide at least three hour's 
notice to Owner prior to ordering closure, and will notify Owner when the instruction to 
close the gate is issued. OCPR may give the 3-hour notice as early as H-27, if a storm is 
moving fast enough to have predicted wind speeds in New Orleans of 39 MPH (34 knots) 
at H-24. 

REOPENING: 

The Closure Structure shall be reopened by OCPR immediately upon the satisfaction of the following 
criteria (the "Reopening Conditions"): 

(i) The eye of the storm has passed the GNO area; 

(ii) According to the NWS, wind speeds at the Closure Structure are below 39 MPH (34 knots}; 
and 



(iii) The water level at the Closure Structure is below the gate sill. 

If the Closure Structure is not reopened immediately upon satisfaction of the Reopening Conditions, the 
Owner may provide notice to OCPR and take Immediate action to reopen the Closure Structure and 
resume operations. Such notification shall be by telephone to the following contacts: 

OCPR Incident Commander 
OCPR Operations Coordinator 

2 

(225) 342-3969 (0) or (985) 709-1099 (C) 
(225) 342-4525 (0) or (504) 432-7741 (C) 


